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Supreme Court Asked to Uphold First Amendment Rights of Childcare Providers
High Court should strike down scheme forcing business owners under SEIU representation

WASHINGTON, D.C. – Katherine
Miller runs a small childcare
business out of her home in White
Salmon, Washington, providing
daycare for local children. When
she and other childcare providers
in the state found themselves forced
to associate with the radical Service
Employees International Union
(SEIU), they turned to the National
Right to Work Legal Defense
Foundation for legal assistance in
defending their rights.
Miller and thousands of other
Washington
State
childcare
providers often look after children
from low-income families whose
childcare costs are subsidized by
the Washington State government.
Merely because part of her business
revenue includes these subsidies,
the government claims she is a
“public employee” solely for the
purposes of union representation.
As a result, Washington granted
SEIU the power to force her under
their union monopoly bargaining
scheme and dictate the terms of how
she runs her home-based business.

Scheme’s ‘Logic’ Could
Force Anybody Under Union
Monopoly Representation
Faced with being forced under
an SEIU monopoly against her
will, Miller, along with another
childcare business owner, Cindy
Mentele, filed a federal lawsuit
with the help of National Right to
Work Legal Defense Foundation
staff attorneys in 2016. Their

Citing the Foundation-won Janus v. AFSCME First Amendment victory, childcare
provider Katherine Miller is asking the High Court to apply the same First Amendment
scrutiny to forced union association.

lawsuit challenged Washington’s
policy as an infringement of their
First Amendment right of free
association.
“If SEIU bosses and their allies
in Washington’s government can
coerce a woman who runs a small
childcare business in her own home
into associating with a union, then
there is no legal limit to who can
be forced to accept a governmentappointed ‘representative’ to speak
to and lobby the government for
them,” observed National Right to
Work Foundation President Mark
Mix.
After the frequently overturned
Ninth Circuit Court of Appeals
decided against her in February,
Miller and her Foundation staff
attorneys filed a petition asking
the U.S. Supreme Court to take
the case. Mentele, sick of waiting
for her First Amendment rights to

be protected by the courts and her
state government, has since stopped
accepting children who are in the
See ‘Providers Challenge SEIU’ page 7

IN THIS ISSUE
Stop & Shop Strike Fallout:

Worker Hits UFCW with
2 Grocery
Two Federal Charges
Foundation Staff Attorney

Before Congressional
3 Testifies
Hearing on Labor Law
Feds Close Obama-Era Loophole

Big Labor Medicaid
4 Sanctioning
Skim
Airline Workers Contest Union

Requirement for
5 ‘Opt-Out’
Political Dues

Professor Receives Over
6 UConn
$5,000 in Post-Janus Settlement
v. AFSCME: One Year
8 Janus
Later

Foundation Action

2

July/August 2019

Stop & Shop Strike Fallout: Grocery Worker Hits UFCW with Two Federal Charges
Union bosses bullied and illegally threatened to discipline employee who defied strike demands
NORTHAMPTON, MA - Stop
& Shop employee Matthew Coffey,
one of thousands across New
England who were ordered to strike
by United Food and Commercial
Workers (UFCW) union bosses
in April, has filed two unfair labor
practice charges against the union
for violating his rights before,
during and after the strike.
Coffey charges that UFCW
officials lied to him about union
membership requirements at the
beginning of his tenure with Stop
& Shop, misinformed him about
his right to continue working
during the strike, targeted him with
personal slurs when he did decide
to keep working and finally tried
to illegally discipline him once the
strike concluded.

From Start of Employment,
UFCW Bosses Misled Worker
According to his first charge,
union officials led Coffey to believe
that Stop & Shop is a “closed shop.”
As a result, he joined the UFCW
when hired in 2017, under the
impression that union membership
was required to keep his job.

Ardent forced dues-supporter and former Vice President Joe Biden joined with
UFCW bosses on the picket lines during the Stop & Shop strike, even as UFCW
officials were violating the rights of rank-and-file workers.

It wasn’t until the April strike
that he discovered “closed shops”
are illegal under federal law and he
had the legal right to refrain from
formal union membership.
With this new knowledge, he
returned to work and filed his first
charge against UFCW Local 1459
with free legal aid from National
Right to Work Foundation staff
attorneys. That charge detailed
union lies about his right to refrain
from union membership and resign
before the strike.
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It also detailed harassment he
endured, including personal slurs,
because he exercised his right to
work during the strike.

Illegal Threats Follow Initial
Rights Violations
After the strike ended, UFCW
officials weren’t finished with
Coffey. Union agents mailed him
a letter, threatening to discipline
him for disobeying the strike order
and demanding that Coffey appear
before a union kangaroo court to
defend himself.
Coffey responded by filing a
second unfair labor practice charge.
“Matthew Coffey endured bullying
and intimidation from UFCW
union bosses, simply for choosing
to resign his union membership and
continue to work and provide for his
family,” commented National Right
to Work Foundation Vice President
Patrick Semmens.
“Unfortunately, this is not an
uncommon story. Union bossordered strikes are frequently rife
with intimidation and violations
of workers’ rights, and the
Foundation plays a major role in
ensuring workers subjected to such
malfeasance have a voice.”
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Foundation Staff Attorney Testifies Before Congressional Hearing on Labor Law
Current labor law is ‘antithetical to American values of free speech and free association’
WASHINGTON, D.C. – National
Right to Work Foundation staff
attorney Glenn Taubman recently
testified at a U.S. House of
Representatives committee hearing,
urging reform of current labor law
that hinders American workers
from exercising their rights under
the U.S. Constitution and National
Labor Relations Act (NLRA).
Taubman
has
represented
hundreds of workers in cases before
the National Labor Relations Board
(NLRB) and in federal court as a
veteran Foundation staff attorney.
Given his expertise on labor
law, Taubman was asked to be the
sole pro-Right to Work witness,
testifying before the House of
Representatives Committee on
Education and Labor Subcommittee
on Health, Employment, Labor, and
Pensions at its hearing on “The
Need for Labor Law Reform.”

How Current Labor Law
Violates Workers’ Rights
Taubman told the House
Committee on March 26 that
union bosses use current labor law
to force millions of private sector
workers to accept union monopoly
representation just to get or keep a
job.
“No worker in America should
be threatened with discharge from
his or her workplace for refusing
to pay dues and fees to a private
organization he or she may despise,”
Taubman testified. “Yet this is
the reality for millions of private
sector workers today under the
compulsory dues and monopoly
bargaining regimes of the NLRA.”
Taubman exposed several specific
ways that current labor law violates
workers’ rights. He explained that
“current law makes it easier for
employees to form and join a union
than it is for those same employees
to decertify the union,” adding that a
web of bureaucratic red tape blocks

Veteran Foundation staff attorney Glenn Taubman testified before Congress that
current labor law allows union bosses to violate the rights of workers and urged
Congress to make union dues payments and association voluntary.

countless employees from removing
unions opposed by most workers.
Taubman argued forced dues and
monopoly bargaining, also known
as “exclusive representation,” violate
workers’ rights to free speech and
free association by forcing them to
be represented by and pay fees to a
private organization.
Even in states with Right to
Work legislation, which protects
employees’ right to choose whether
or not to subsidize a union, union
officials impose obstacles to prevent
employees from changing their
minds and cutting off union dues.

Reforming Labor Law to
Protect Workers
Taubman urged reform of the
standards for financial transparency
to expose how union dues are spent,
citing recent examples of corruption
and abuse of union funds. He also
suggested passing several pieces
of legislation to safeguard workers
from compulsory unionism’s abuses,
including the National Right to
Work Act, which would give every
individual worker covered by the
NLRA and Railway Labor Act the
freedom to decide whether or not

to fund union officials’ activities.
Taubman cited the case of nurse
Jeanette Geary as an example.
Taubman helped Geary win her
landmark case at the NLRB earlier
this year while providing her with
free legal aid. The NLRB decided
favorably for Geary nine years
after she first filed her case, ruling
that union officials can never
charge non-members for lobbying
expenses.
The
Foundation-won
U.S.
Supreme Court Beck decision
provides some protection for
workers like Geary against being
charged for political and ideological
union expenditures. Taubman
pointed out, however, that union
officials still continue spending
forced dues for political activity.
“Changes to current labor law
are long overdue, but the House
Committee majority’s push to make
it easier for workers to be forced into
union ranks would move the law in
the wrong direction,” commented
National Right to Work Foundation
President Mark Mix. “Reforms to
federal labor laws are certainly long
overdue, but what is needed is a
reorientation towards voluntary
unionism.”
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Feds Close Obama-Era Loophole Sanctioning Big Labor Medicaid Skim
Foundation-backed rule clarification takes aim at SEIU’s illicit $100 million per year money grab
WASHINGTON,
D.C. –
Spurred by National Right to
Work Foundation supporters, the
Department of Health and Human
Services (HHS) issued a final rule
in May, making it clear that the
diversion of Medicaid payments
from home healthcare providers
to union bosses violates federal
Medicaid law.
This Foundation-backed rule
change closes an illegal loophole created by the Obama
Administration to provide union
officials with legal cover to siphon
hundreds of millions of dollars in
Medicaid funds into union political
and lobbying activities.

Another Gift From the Obama
Administration to Its Big
Labor Political Allies
As a giveaway to the Obama
Administration’s political backers,
in 2014, the Obama HHS created
a regulation to give legal cover to
ongoing schemes by the SEIU and
other unions that siphoned off over
$1 billion in Medicaid funds.
However, the Medicaid law
was clear that taxpayer-funded
Medicaid money must go directly
to healthcare providers, many of
whom care for their own family
members in their own homes, and
cannot be diverted to third parties.
The Obama rule was issued as
Foundation staff attorneys were
shining the spotlight on the illegal
scheme in federal court.
The 2014 Foundation-won U.S.
Supreme Court Harris v. Quinn
decision held it is unconstitutional
for states to force homecare
providers paid through Medicaid
programs to pay union fees. In
Harris, the Court ruled that a
scheme imposed by the State of
Illinois, in which more than 80,000
individual homecare providers were
forced to pay union fees out of the
state funding they receive, violated

opportunity opened to reverse
Obama’s giveaways to Big Labor.
In 2017, the Foundation formally
brought the illegal-dues skim
scheme to the attention of the
Trump Administration.

Foundation Leads Fight to
Reverse Illegal Medicaid
Skim Scheme

In the 2014 Harris case, the U.S.
Supreme Court prohibited union
officials from requiring the diversion
of Medicaid payments from providers
like Susie Watts (right), pictured at
the High Court with her Foundation
attorney William Messenger.

the providers’ First Amendment
rights.
Rather than fold up the scheme
as a result of the Supreme Court
ruling, Obama operatives chose to
skirt the law.
The Obama Administration
helped Big Labor continue to skim
over $100 million per year from
healthcare providers by authorizing
states to “assign” a portion of
providers’ funds directly to union
officials.
“The Harris decision, won by the
Foundation in 2014, made it illegal
for states to require these providers
to pay fees to union officials,”
said National Right to Work
Vice President Patrick Semmens.
“But with the help of the Obama
Administration, union bosses
attempted to undermine that ruling
by scheming to continue deducting
union dues from Medicaid
payments, even from providers
who never knew they could not be
required to pay.”
When the new administration
took office in 2017, a window of

Soon after Foundation President
Mark Mix personally raised the issue
again at a White House meeting in
2018, the Trump Administration
issued the proposed rule to make
it clear that states cannot allow
union bosses to intercept tax dollars
intended for Medicaid recipients.
By the August 2018 public
commenting
deadline,
the
Foundation filed detailed comments
on how the scheme violates the law
and how the Trump Administration
should fix it. The Foundation also
rallied thousands of supporters to
petition the Trump Administration
to enforce the Medicaid statute
by ending the illegal diversion of
Medicaid funds into Big Labor
coffers.
“This long-overdue rule is
another important step forward in
protecting the rights of homecare
workers from greedy union bosses,”
added Semmens. “While the rule
will still need to be robustly enforced
and Foundation staff attorneys are
already preparing to do just that,
this decision by the Department
of Health and Human Services is
encouraging.”
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Airline Workers Contest Union ‘Opt-Out’ Requirement for Political Dues
Class action suits cite Janus in challenge to illegal seizure of dues for politics without workers’ consent
AUSTIN, TX - United Airlines
fleet service employee Arthur
Baisley and JetBlue Airlines pilot
Christian Popp have filed federal
lawsuits against the International
Association of Machinists (IAM)
and Air Line Pilots Association
(ALPA)
unions,
respectively,
challenging union officials’ “optout” requirements designed to
make non-members pay for union
political activities without their
consent.
Austin, TX-based Baisley and
Fort Lauderdale, FL-based Popp
filed their lawsuits with free legal
aid from the National Right to Work
Foundation. Their Foundation staff
attorneys argue that the “opt-out”
schemes perpetrated by IAM and
ALPA bosses violate workers’ rights
under the Railway Labor Act (RLA)
and the First Amendment under the
standard laid out in the landmark
2018 Supreme Court decision Janus
v. AFSCME.
“No employee or private citizen
should be trapped in a deliberatelycomplex system that funnels their
money into political speech of which
they disapprove. Unfortunately,
that is exactly what IAM and ALPA
union officials are doing to nonmember workers across America,”
commented National Right to Work
Foundation Vice President and
Legal Director Ray LaJeunesse.

Union Bosses Trap Workers
in Complicated and
Unconstitutional Scheme
The lawsuits contend that under
Janus and the 2012 Knox v. SEIU
Supreme Court case – both of
which were argued and won by
Foundation staff attorneys – no
union dues or fees can be charged
for union political activities without
a worker’s affirmative consent.
Popp and Baisley, despite working
in the Right to Work states of

United Airlines fleet service employee Arthur Baisley (left) and JetBlue pilot
Christian Popp (right) are challenging union boss “opt-out” rules that make nonmembers pay for union political spending without their consent.

Florida and Texas, must still pay
fees to their respective unions as
the RLA preempts state law and
permits forced dues. But, even
in the absence of Right to Work
protections, established Supreme
Court precedent forbids unions
from putting those compulsory fees
towards ideological activities like
lobbying or politics.

Suit: Under Janus and RLA,
Workers Must Opt-In to
Political Spending
According to the lawsuits, the
processes that IAM and ALPA union
bosses require independent-minded
workers to go through simply to
exercise their constitutional right
not to fund “nonchargable” activities
are convoluted and typically involve
having to “decipher” the opt-out
requirements of the union.
Even worse, after Baisley
submitted a letter to IAM agents
in November 2018 objecting to
funding all union political activities,
the union officials only accepted his
objection for 2019, and told Baisley
he would be required to renew his
objection to full dues and fees the
next year or else be charged for full
union dues.

The two complaints challenge
these union boss-created policies
on the grounds that they “require
employees to opt-out of paying
union fees that they have no legal
obligation to pay” and thus violate
workers’ First Amendment rights.
The complaints also allege that
the “opt-out” requirements violate
the RLA, which governs labor in the
air and rail industries and “protects
the right of employees to ‘join,
organize, or assist in organizing’ a
union of their choice as well as the
right to refrain from any of those
activities.”
Both suits are class-action, and
seek court orders requiring union
officials to ask for affirmative
employee consent for any dues
charged for political or ideological
purposes in the future.
“These lawsuits show that
although Janus’ most direct impact
was to secure the First Amendment
rights of public employees not to
be required to fund Big Labor,
the implications don’t stop there,”
observed LaJeunesse. “Because the
Janus decision made clear workers
must opt-in to all political and
ideological activity, Foundation
staff attorneys are able to cite it in
defense of airline workers covered
by the Railway Labor Act.”
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UConn Professor Receives Over $5,000 in Post-Janus Settlement
Fees were taken without his consent before landmark Supreme Court ruling
STORRS, CT - Steven Utke,
an accounting professor at the
University of Connecticut, has
received a settlement for $5,251.48
from American Association of
University Professors (AAUP)
union officials in his action,
claiming the AAUP seized union
dues in violation of his First
Amendment rights. National Right
to Work Foundation staff attorneys
forced AAUP to settle after filing a
federal lawsuit for Utke.
The case joins other Foundationwon settlements for workers who
were forced to pay union fees in
violation of their First Amendment
rights. Despite those victories,
Foundation staff attorneys continue
to litigate about 30 other cases,
seeking to enforce various aspects
of the Foundation’s 2018 Janus
v. AFSCME U.S. Supreme Court
victory, with more being added
every month as workers contact
the Foundation seeking to exercise
their Janus rights.

Lawsuit Filed to Refund
Unconstitutional Paycheck
Deductions
Utke started teaching at the
University of Connecticut in 2015,
and exercised his right to refrain
from membership in the AAUP from
the beginning of his employment.
However, because Connecticut lacks
a Right to Work law making union
financial support strictly voluntary,
AAUP officials began deducting
union fees immediately from Utke’s
paycheck despite the fact he was not
a member.
When the Supreme Court ruled
in Janus that requiring public sector
workers to pay any union dues or
fees as a condition of employment
is a breach of the First Amendment,
AAUP stopped the compulsory
fee deductions. However, AAUP
officials did not return the forced

Rather than face Foundation staff attorneys in court, union bosses refunded the
forced dues seized from UConn professor Steven Utke in violation of his First
Amendment rights.

fees seized in violation of the First
Amendment from the professor
prior to the June 2018 Supreme
Court decision.
Utke reached out to the National
Right to Work Foundation for free
legal aid, and on January 14, 2019
Foundation staff attorneys filed a
lawsuit for Utke in federal court to
force the union officials to refund
the money they seized from him
without his consent.

Fearing Foundation, AAUP
Bosses Back Down and
Refund Forced Fees
In April, rather than face
Foundation staff attorneys in federal
court, AAUP backed down and
settled the case. Now, as stipulated
by the terms of the settlement,
AAUP officials have paid Utke
more than the union fees seized in
violation of his rights from 2015 to
2018.
Also as part of the settlement, they
are required not to collect any dues
or fees from Utke’s future wages,
unless he affirmatively chooses to

become a member of AAUP and
authorizes such deductions.
“Steven Utke’s victory represents
yet another landmark in the fight
to enforce the Janus decision, but
with dozens of additional Janus
enforcement cases still pending,
much work remains to force Big
Labor to comply with the Supreme
Court’s
decision,”
observed
National Right to Work Foundation
Vice President and Legal Director
Ray LaJeunesse. “Foundation staff
attorneys will not rest until every
worker in America is free to exercise
the right to decide whether or not to
fund union activities.”
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Providers Challenge SEIU Scheme
continued from page 1

state’s low-income subsidy program.
“The ugly message that the State
of Washington’s current law sends
is: If you want your freedom of
association protected, your business
will need to discriminate against
children from low-income families,”
added Mix.

Supreme Court Asked
to Protect Freedom of
Association
The petition argues that finding,
in combination with the Supreme
Court’s observation in Janus
regarding forced association in
“other contexts,” warrants Supreme
Court review.
Foundation
staff
attorneys

Consider a Gift of
Stock Today!
Gifts of long-term appreciated
stock to the National Right to
Work Foundation, a 501(c)(3)
charity, come with two distinct
benefits for donors.

Foundation Victories Provide
Key Precedents for Protecting
Free Association
The petition asks the court
to hold government-mandated
forced “representation” to the same
standard that led the Supreme Court
to find in the landmark 2018 Janus v.
AFSCME decision that forced union
fees violate the First Amendment.
In that ruling, the Supreme Court
also held that government-granted
union
monopoly
bargaining
power over public employees is
“a significant impingement on
associational freedoms that would
not be tolerated in other contexts.”
In this case, Miller maintains that
Washington’s policy breaches the
First Amendment by forcing her to
associate with union officials whose
representation she doesn’t want and
to which she didn’t consent. Miller’s
argument also cites the High Court’s
holding in the 2014 Harris v. Quinn
case, which invalidated forced
union fees for similar home-based
care providers on the grounds that
they are not full-fledged “public
employees.”
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Home-based
childcare
business
owner Katherine Miller turned to the
National Right to Work Foundation
for free legal aid after being forced by
Washington State to associate with
SEIU union officials.

successfully argued and briefed
both the Janus and Harris cases
at the Supreme Court. In both
cases the Supreme Court applied
a heightened level of “exacting”
First Amendment scrutiny to the
government-imposed forced dues,
which is what Miller asks the Court
to apply in her case challenging
forced association with a union.
“Based on misinterpretations
of not only Janus, but also earlier
Foundation-won Supreme Court
precedents, courts across the
country have looked the other way
as union bosses and their allies in
government have come up with
increasingly outrageous schemes
to force individuals under union
monopolies against their will,” said
Mix. “Forcing individuals under
union boss representation against
their will is at the core of all of Big
Labor’s coercive powers, and it is
time for the Supreme Court to step in
and acknowledge that governmentappointed representation is not
compatible with First Amendment
freedom of association.”

Not only is the full value of the gift
eligible for a tax deduction because
the Foundation is a charity, but
when you give appreciated stock
(held more than one year) you can
forgo any capital gains taxes that
you otherwise might owe.
So make a difference today!
Please contact your financial
advisor and make a charitable gift
of stock to the National Right to
Work Foundation. A gift to the
Foundation can save you on this
year’s taxes and reap rewards well
into the future by protecting our
country from Big Labor’s coercive
grip.
As with all planned gifts, please
contact your financial advisor or
tax attorney to be sure to receive
the maximum tax benefit with
your gift to the Foundation. For
questions or to make a gift of
stock, please contact Ginny Smith
at 1-800-336-3600.

To Make a Gift of Stock
or Securities:
Institution:
Merrill Lynch
11951 Freedom Drive, 17th
Floor, Reston, VA 20190
FBO:
National Right to Work
Legal Defense and Education
Foundation, Inc.
Account #86Q-04155
DTC # 8862

8

Janus v. AFSCME:
One Year Later
On June 27, 2018, the National
Right to Work Foundation won the
landmark Janus v. AFSCME case at
the U.S. Supreme Court. However,
with union bosses refusing to
abide by the Janus ruling, public
employees continue to ask for free
legal aid from the Foundation.
Armed with the Janus victory,
the Foundation continues to be
the national leader in attacking
forced unionism in the courts. As
this issue goes to print:



The Foundation is aiding tens
of thousands of workers in 29
active cases to enforce workers’
rights as recognized in Janus;
 Foundation staff attorneys are
seeking over $150 million in
refunds of forced union fees
seized before Janus in 16 active
cases and have won refunds for
workers in three others;
 Foundation staff attorneys
currently represent over 30,000
workers in 18 class action
lawsuits related to Janus;
 Foundation staff attorneys
have filed over a dozen cases
for workers challenging union
boss attempts to trap workers
in forced-dues ranks in violation
of Janus; and
 Foundation staff attorneys are
relying on the Janus precedent
in less expected ways, including
to challenge union monopoly
bargaining powers (see page
1), defend and enforce state
Right to Work laws, protect
private sector workers’ rights
under the Railway Labor Act
(see page 5) and even at the
National Labor Relations Board.
If you or someone you know
is looking for information about
exercising their rights under the
Janus decision, visit our special
website: www.MyJanusRights.org.
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Message from Mark Mix
President
National Right to Work
Legal Defense Foundation

Dear Foundation Supporter:
Union bosses will stop at nothing to keep forced dues flowing into
their coffers, even after the Foundation-won Janus case at the U.S.
Supreme Court.
But your Foundation refuses to rest on its laurels after our landmark
victory in Janus. We will keep fighting to protect the rights of workers
with your support, despite Big Labor’s “massive resistance.”
In fact, I want to share how your Foundation is already leveraging
Janus to oppose Big Labor’s forced-dues power in three key areas, as
you can read in this issue of Foundation Action.
First, your Foundation is working hard to enforce Janus for public
sector workers. Foundation staff attorneys recently won a case for
University of Connecticut professor Steven Utke after union bosses
unlawfully seized dues from his paycheck for years.
Second, Foundation staff attorneys are filing lawsuits to bring similar
protections to workers in the private sector. Airline employees Arthur
Baisley and Christian Popp have each filed federal lawsuits, arguing
union “opt-out” requirements violate their First Amendment rights.
Third, your Foundation is battling to expand the First Amendment
scrutiny of forced dues in Janus to government union officials’ monopoly
bargaining powers. In a lawsuit filed for home-based childcare business
owner Katherine Miller currently pending at the Supreme Court,
Foundation staff attorneys seek to apply Janus’ “exacting scrutiny”
standard to defend individuals from being forced under SEIU officials’
so-called “representation” against their will.
Unlike Big Labor, your Foundation doesn’t have -- and would
never want -- the power to compel anyone to support us. Instead, your
Foundation relies on the voluntary support of concerned citizens like
you.

With your generous support, your Foundation will continue
the fight to enforce and extend Janus rights to workers across the
country.

Sincerely,

Mark Mix

