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MOTION OF THE NATIONAL RIGHT TO WORK LEGAL DEFENSE
FOUNDATION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF IN
SUPPORT OF PLAINTIFF-APPELLANT

Pursuant to Fed. R. Civ. P. 29(b), the NationahRig Work Legal Defense
Foundation (“Foundation”) moves for leave to paptdte asamicus curiaen the
above-captioned case on behalf of Plaintiff-AppsllEletropolitan Milwaukee
Association of Commerce (“MMAC™.

The Foundation is a nonprofit, charitable orgammrathat provides free
legal assistance to individual employees who, @aaequence of compulsory
unionism, suffer violations of their right to workeedoms of association, speech,
and religion; right to due process of law; and ofiedamental liberties and rights
guaranteed by the Constitution and laws of theddnh8tates and of the states.
Foundation attorneys have represented the intevéstdividual employees before
the Supreme Court and the Seventh Circuit in casedving employees’ rights to

refrain from joining or supporting labor organizats as a condition of

employment.

! The Foundation received the consent of MMAC tdip@ate asamicus curiaén this
case. Counsel for Milwaukee Courlyal, did not consent to the filing of this brief, tbby
necessitating this motion.

2 These cases include Lehnert v. Ferris Facusy/MA500 U.S. 507 (1991);
Communications Workers of America v. Bed87 U.S. 735 (1988); Chicago Teachers
Union v. Hudson475 U.S. 292 (1986); Minnesota State Bd. v. Khigh5 U.S. 271 (1984);
Ellis v. Railway Clerks466 U.S. 435 (1984); Abood v. Detroit Bd. of EJu31 U.S. 209
(1977); _Tavernor v. lllinois Fed'n of Teache?26 F.3d 842 (7th Cir. 2000); Hudson v. Teachers
Local 1, 743 F.2d 1187 (7th Cir. 1984ff'd, 475 U.S. 292 (1986); Nielsen v. Machinists Local




The Foundation’s legal aid program is currentlyhatforefront of cases
involving “top-down” union organizing, wherein ums enlist the aid of employers
to unionize the employersSee e.gDana Corp 341 NLRB No. 150 (2004);

Patterson v. Heartland Indus. Partners, | 275 F.R.D. 204 (N.D. Ohio 2004).

The General Counsel of the National Labor RelatBoard, (‘“NLRB”) recently
issued a report about significant cases “regarttirgexpanded use of neutrality
agreements as an organizational tool.” NLRB Gdr@vansel Report, R-2554
(November 17, 2004).The charging parties in all cases discussedithare
represented by Foundation staff attorneys.

This case involves an important facet of organiabor’'s “top down”
organizing strategy: using public entities to eqortally pressure private
employers to sign “neutrality” or “labor peace” agments with unions, wherein
the employer must assist union organizing campaagast its employees. This
strategy is a deliberate attempt to do an “end eanuind the National Labor
Relations Act’'s (“NLRA” or “Act”) prohibitions agaist the use of secondary
economic pressure to assist union organizing,uasan and grivateemployer

cannot lawfully engage in a similar course of cartdinder the Act.

2569 94 F.3d 1107 (7th Cir. 1996).

¥ Report available dittp://www.nlrb.gov/nlrb/press/releases/r2544.pdf




The Foundation’samicus curiadorief is desirable because it greatly expands
upon MMAC'’s argument that Milwaukee County is notiag as a “market
participant” under Chapter 31 of the General Ondgas of Milwaukee County
(“Chapter 31"), because a private employer cowlidemgage in similar conduct
under 8 8(e) of the Act. 29 U.S.C. § 158&2eMMAC Brief at 25.

This issue can be dispositive for MMAC in this casthapter 31 is
assuredly preempted by the NLRA unless Milwaukear®y can prove that it is
acting as a “market participant.” Milwaukee Counannot claim “market
participant” status if Chapter 31 were unlawfuhé County were a private

employer. SeeBuilding & Constr. Trades Council v. Associated Hars 507

U.S. 218, 231-32 (1993). If the court recognizex & private employer could not
lawfully engage in the conduct mandated by Chagiteunder § 8(e) of the Act, as
adjudicated by the Foundation, judgment is ceryaaplpropriate for Plaintiff-
Appellant MMAC.

Wherefore, the Foundation’s Motion for Leave teeFahAmicus Curiae
Brief in Support of Plaintiff-Appellant MetropolitaMilwaukee Association of

Commerce should be granted.

Glenn Taubman
Counsel for National Right to Work
Legal Defense Foundation
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| nterest of the Amicus

The National Right to Work Legal Defense Foundaftittoundation”) is a
nonprofit, charitable organization that provide=effegal assistance to individual
employees who, as a consequence of compulsoryismosuffer violations of
their right to work; freedoms of association, sge@mnd religion; right to due
process of law; and other fundamental libertiesragiits guaranteed by the
Constitution and laws of the United States andhefdtates. Foundation attorneys
have represented the interests of individual engd#e\before the Supreme Court
and the Seventh Circuit in cases involving emplsyaghts to refrain from
joining or supporting labor organizations as a ¢towl of employment.

The Foundation’s legal aid program is currentlyhatforefront of cases
involving “top-down” union organizing strategiesharein unions enlist the aid of
employers to unionize the employers’ workforc&ge, e.gDana Corp 341

N.L.R.B. No. 150 (2004); Patterson v. HeartlandusdPartners, LLP225 F.R.D.

204 (N.D. Ohio 2004). In addition, the General sl of the National Labor

! These cases include Lehnert v. Ferris Faculty A$900 U.S. 507 (1991);
Communications Workers of America v. Bedi87 U.S. 735 (1988); Chicago Teachers Union v.
Hudson 475 U.S. 292 (1986); Minnesota State Bd. v. Khigh5 U.S. 271 (1984); Ellis v.
Railway Clerks 466 U.S. 435 (1984); Abood v. Detroit Bd. of Edu31 U.S. 209 (1977);
Tavernor v. lllinois Fed'n of Teache&?6 F.3d 842 (7th Cir. 2000); Hudson v. Chicago
Teachers Union743 F.2d 1187 (7th Cir. 1984if'd, 475 U.S. 292 (1986); Nielsen v.

Machinists Local 25694 F.3d 1107 (7th Cir. 1996).
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Relations Board (NLRB”) recently issued a repomatisignificant cases
“regarding the expanded use of neutrality agreesn@ntan organizational tool.”
NLRB General Counsel Report, R-2554 (November 0042* The charging
parties in all cases discussed therein are repgexbéy Foundation staff attorneys.

This case involves an important facet of organiabor’'s “top down”
organizing strategy: using public entities to eqoitally pressure private
employers to sign “neutrality” or “labor peace” agments with unions, wherein
the employer must assist union organizing campaag@ast its employees. This
strategy is a deliberate attempt to do an “end eanuind the National Labor
Relations Act’'s (“NLRA” or “Act”) prohibitions agaist the use of secondary
economic pressure to assist union organizing,uasan and grivateemployer
cannot lawfully engage in a similar course of cartdinder the Act.

A Motion for Leave to file this brief is filed concrently with this brief.
While Appellant Metropolitan Milwaukee AssociatiohCommerce (“MMAC”)
consented to the Foundation’s participation aararcus curiaen this case,

Milwaukee County refused its consent.

2 Report available atttp://www.nlrb.gov/nlrb/press/releases/r2544.pdf
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Summary of Argument

Milwaukee County is not acting as a “market papieit” under Chapter 31
of the General Ordinances of Milwaukee County (“@iea31” or “Ordinance”)
because it could not engage in similar condudtvifare a private entity. Chapter
31 establishes an arbitration procedure whereimwdikee County will cease
doing business with any employer that refuses udeamands to enter into a “labor
peace” agreement with the union. These “labor geagreements require
employers to assist union organizing campaignsnagthe employers’ employees.
SeeChapter 31, 88 31.02(f)(1, 3, 5)

Sections 8(e) and 8(b)(4) of the NLRA, 29 U.S.C188(e) and 158(b)(4),
circumscribe the use of economic pressure broughédcondary” employers to
compel “primary” employers to capitulate to uniaiganizing demands. |If
Milwaukee County were a private employer, Chapfen®uld be facially invalid
under 8§ 8(e) of the Act. A union invoking or oth&se using the arbitration
procedure of Chapter 31 would violate 8§ 8(b)(4())of Act.

Indeed, Chapter 31 is contrary to the legislativgopse underlying the
NLRA's restrictions on secondary economic activeyopping “top down” union

organizing. The manifest intent and effect of Ghaf1 is to facilitate union



organizing by economically pressuring employeraffomatively assist union
organizing campaigns against their employees.

Milwaukee County’s scheme is an obvious “end ru@uad Congress’s
prohibitions on secondary economic pressure. Unamuld not lawfully enlist
private employers to engage in this conduct, sp then to public bodies like
Milwaukee County. If this conduct is permittedwill unravel Congress’s
carefully delineated limitations on the use of s&tary economic pressure.

Milwaukee County is not acting as a market paréint under Chapter 31.
The ordinance is preempted by the NLRA.

Argument

l. Milwaukee County IsNot Acting asa Market Participant Under
Chapter 31, asIt Could Not Engagein a Similar Course of Conduct If It
Werea Private Employer Under 88 8(e) and 8(b)(4) of the NLRA.

A. A Public Entity Is Not a Market Participant Ifr&ilar Conduct by a
Private Employer Would Be Unlawful

An ordinance that regulates activities which anetected by § 7 of the
[NLRA] or constitute an unfair labor practice un@8” of the Act is preempted
by the NLRA, as such matters lie exclusively witthe jurisdiction of the NLRB,

San Diego Building Trades Council v. Garm8b9 U.S. 236, 244 (1959). A

statute or ordinance is also preempted by thefAcinterferes with the economic

weapons of unions or employers that Congress ietéhalbe unregulatedsee

4



Lodge 76, Int'l. Ass’'n of Machinists & Aerospace YKers v. Wisconsin

Employment Comm’n427 U.S. 132 (1976). As discussed at length MAZ’s

brief, Chapter 31 both treads upon the jurisdictbthe NLRB and interferes with
conduct that Congress left “to be controlled byftiee play of economic forces.”
Id. at 147;seeMMAC Brief at 9-18.

The District Court largely conceded this point, batd that Milwaukee
County’s conduct is exempt from preemption under‘tharket participant”
doctrine. SeeDist. Court Op. at 5 (S.A. 25). Under this doatrifia State may act
without offending the preemption principles of tieERA when it acts as a
proprietor and its acts therefore are not ‘tantamaol regulation’ or

policymaking.” Building & Constr. Trades Council &Associated Buildeys07

U.S. 218, 229 (1993) (“Boston Harbor”).

What the district court failed to recognize is tagiublic entity cannot be a
“market participant” if its conduct would be unlaw/if it were a private market
participant. The entire basis of the market pgudict doctrine is that the public
entity acts just like a private participant in free market.Seeld. at 231-32
(“where analogous private conduct would be permhjtteis Court will not infer

such a restriction” on public entities). Engagingonduct that a private entity



could not lawfully engage in certainly precludey ataim to market participant
status’

In Boston Harbarthe parties conceded thabvate owner-developer could

lawfully cease doing business with contractors thaised to enter into union
collective bargaining agreements under the “constva industry proviso” of 8

8(e) of the NLRA, which exempts employers in thastouction industry from §
8(e)’s general prohibitions. Id. at 220This concession was central to the Court’s
holding that goublic owner-developer who ceased doing business withractors
who did not enter into union agreements was perbiesander the market

participant doctrine. “[T]he general goals behpassage of

® The district court stated that “the governmentdsrequired to prove that the action in
guestion is typical of the actions of private aesit’ Dist. Court Op. at 13 (S.A. 33). Irrespeetiv
of whether the action has to be “typical” of a pit®& entity or not, a public entity cannot claim to

be a market participant if its actions wouldusgawfulfor a private entity

* In Boston Harbqrit was“undisputedthat the Agreement . . . is a valid labor contract
under 88 8(e) and (f).” 507 U.S. at 230 (emphadded). The Supreme Court therefore
assumed, without deciding, that this conduct wagubunder the Act.Seeid. At 220 (stated
issue is “whether the National Labor Relations Act pre-empts enforcement by a state
authority, acting as the owner of a constructiarjgmt, of anotherwise lawfuprehire
collective-bargaining agreement negotiated by peiyearties”) (emphasis added). Had the
Court actually considered the issue, it likely wbbhve recognized that a private owner-
developer is not exempt under the constructionstrgiyproviso of 8§ 8(e) because he/she is not
an “employer engaged primarily in the building adhstruction industry” under 8 8(f) of the
Act. See29 U.S.C. §8158(f); Connell Constr. Co. v. Plumb®rSteamfitters, Local 100421
U.S. 616, 633 (1975) (construction industry pro\agplies only to employers with collective
bargaining relationship with union). Here, MMACshdirectly challenged whether Milwaukee
County’s conduct would be lawful under § 8(e) af thet if it were a private employeSee
MMAC Brief at 25.




88 8(e) and (f) are . . . relevant to determiningaiMCongress intended with respect
to the State and its relationship to the agreeneaattsorized by these sections.” Id.
at 231.

[W]hen the [public entity], acting in the role ofifghaser of construction
services, acts just like a private contractor wadt] and conditions its
purchasingipon the very sort of labor agreement that Congeagsicitly
authorizedand expected frequently to find, it does not ‘ratpilthe
workings of the market forces that Congress exptcidind; it exemplifies
them.

Id. at 233 (emphasis added).

Similarly, in Colfax Corp. v. lllinois State TaHighway Authority 79 F.3d

631, 634-35 (7th Cir. 1996), a State Highway Talitl#ority required contractors
to enter into a multi-project labor agreement asradition to working on public
construction projects. In finding this action poeempted, the Seventh Circuit
relied heavily on the concession that an analogowste entity could lawfully do
the same under the construction industry provis® &fe) of the Act.

As we stated, the [Boston Harb&@ourt made clear that when acting as a
proprietor, a state may do what a private contrastiuld do. In discussing
what a private contractor may do under the construendustry provisions
of the NLRA, the Court cited Woelke & Romero Framitnc. v. NLRB

456 U.S. 645 (1982). In Woelkdne Court specifically considered
subcontracting agreements which were not limitea particular jobsite and
determined that the proviso in 29 U.S.C. 8§ 158|eys, in the construction

> See als@oston Harbgr507 U.S. at 231 (“To the extent that a privatechaser may
choose a contractor based upon that contractdlisgmess to enter into a pre-hire agreement, a
public entity as a purchaser should be permittatbtthe same.”).
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industry, agreements “that would prohibit the suticacting of jobsite work
to nonunion firms.” [456 U.S. at 662]. It is cldhat a private entity could
do what the Authority has done. In fact, at orgluament, though not in its
briefs, Colfax conceded the point.

Colfax, 79 F.3d at 634-35.
In this case, Milwaukee County’s conduct under G&@Pl is inconsistent

with 88 8(e) and 8(b)(4) of the Act. Unlike in Bos Harborand_Colfax the

construction industry proviso to 8§ 8(e) that satrexke public entities from
preemption has no application here. Chapter 3-ahsslutely nothing to do with
the construction industry.

A private entity could not lawfully engage in thecendary conduct that
Milwaukee County is engaging in under Chapter B%.discussed below, the
policy embodied in Chapter 31 is contrary to thearptext of 88 8(e) and 8(b)(4)
of the Act, and repugnant to the legislative pugpasderlying these provisions:
prohibiting “top down” union organizing through thee of secondary economic

pressure.

® As in Boston Harbgithe parties in Colfagonceded that a private owner-developer
qualifies for the construction industry exemptidr8@(e). In reality, it is doubtful that a prieat
owner-developer actually qualifies for the condiiarcindustry exemption under Connell
Construction421 U.S. 616 (1975)Seenote 4,supra

" And unlike in_Boston Harbaand_Colfax the Plaintiff-Appellant in this case directly
challenges whether Milwaukee County’s conduct wdaddawful if it were a private employer.
SeeMMAC Brief 24-25.




B. If Milwaukee County Were a Private Entity, tRelicy Established in
Chapter 31 Would Be Unlawful Under 8§ 8(e) of thd.Ac

Section 8(e) makes it an unfair labor practicesimemployer and a union
“to enter into any contract or agreement, expressiplied, whereby such
employer ceases or refrains or agrees to ceasdrainrfrom . . . doing business
with any other person.” 29 U.S.C. § 158(e). Exerfipm this prohibition are
employers operating in the construction and garnmehistries. These exemptions

are not applicable here (unlike_in Boston Haréod_Colfay.

Section § 8(e) was enacted by Congress in 1958etdyale unions from
using economic pressure brought by a “secondaryl@yer to influence the labor
policies of the “primary” employer with whom theian has a labor dispute.
Congress was concerned about the “situation wierenion, in a dispute with
one employer . . . force[s] [a] second employenisremployees, to stop doing
business with the first employer, and bend his kodghe union's will.” National

Woodwork Mfg. Ass’n v. NLRB386 U.S. 612, 637 (196 fuoting in partL05

Cong. Rec. 14343 (Rep. Landrum) (quotation markgted).

In particular, Congress was concerned about thetusecondary economic
pressure to force employers and employees to submaition organizing demands.
“[O]ne of the major aims of the 1959 amendmentheoNLRA, of which § 8(e)

was onewas to limit top-down organizing campaigh®onald Schriver, Inc. v.

9



NLRB, 635 F.2d 859, 872 (D.C. Cir. 1980) (emphasis dyidgioting in part

Connell Constr. Co., v. Plumbers & SteamfittergdldNo. 100421 U.S. at 632;

see alsdNoelke & Romero Framingi56 U.S. at 653 n.8 (“It is undoubtedly true

that one of the central aims of the 1959 amendnteritee Act was to restrict the
ability of unions to engage in top-down organizaagnpaigns”) (citations
omitted).

It is for this reason that an employer ceasingaduasiness with another
company at the request of a union, for the purpdsesisting that union’s
organizing efforts, is secondary and unlawful uritier§ 8(e) of the ActSee

Associate Gen. Contractors (California Dump Tru@80 N.L.R.B. 698, 701-02

(1986) (clause with the “primary purpose serving gieneral institutional interest
of the union in organizing aegulating the labor policiesf employers with whom
the union does not have a collective-bargainingti@iship are unlawful under

Section 8(e) because they are secondary in chala@&mphasis addedgtiscussed

with approval,Southwestern Materia& Supply, Inc., 328 N.L.R.B. 934,

940(1999)see alsdPennsylvania Reg. Council of Carpenters (Novinders),

337 N.L.R.B. 1030, 1037 (2001) (policy secondarewlt “seems aimed at

fostering the [union’s] own organizational intesg{citations omitted).

10



Chapter 31 establishes an arbitration procedueraum Milwaukee County
will cease doing business with any employer thiatses to submit to a union’s
demands that it enter into a “labor peace” agreem€hapter 31, 8 31.05(a). If
Milwaukee County were a private employer, Chapfew®uld be unlawful under
8 8(e) of the Act.

The following three-part test is utilized to det@mmviolations under § 8(e):

(1) it is an agreement of a kind described in thgibprohibition of that

Section—e.g., an agreement to cease doing busiitisanother person,;
(2) it has a secondary objective . . .;

(3) it is not saved by coming within the termstod tonstruction industry
proviso to Section 8(e).

Carpenters Dist. Council (Alessio Cons8)0 N.L.R.B. 1023, 1025 (1993).

Agreement to Cease Doing Business. With regard to the first criteria,
Chapter 31 requires that Milwaukee County termimateancel its contract with an
employer outright, or not accept future work pragdsgrom an employer, if that
employer refuses a union’s demand that it enterariiabor peace” agreement.
Chapter 31, 88 31.05(a)(1) & (2). This constitutsas[ing] to do business”

under 8§ 8(e).SeeSheet Metal Workers Local 91 (Schebler C294 N.L.R.B.

766, 771-72 (1989) (“it is well settled that thease doing business’ language of
88 8(e) and 8(b)(4) does not require a total cessaf business. An alteration of

or in reference with the business relationshipuficgent”), citing Longshoremen

11



ILA Local 1410 (Mobile Steamship?35 N.L.R.B. 172, 179 (1978) and cases

there cited therein.

An “agreement, express or implied” under 8§ 8(e3emifrom the arbitration
provisions of Chapter 31. A union’s invocationtleis arbitration provision causes
Milwaukee County to cease doing business with apleyer if the employer
refuses to sign a “labor peace” agreement. Ch&dte$8 31.02(c) & 31.03. An
“agreement” to cease doing business arises whaima invokes this arbitration
procedure. For example, if a private employer &aalicy to cease doing business
with another employer upon union request, an uniaVeigreement” under 8 8(e)
would arise upon a union making that request aadcthployer following through
on its promise.

An “agreement” also arises by virtue of heavy unirolvement in the
drafting and promulgation of Chapter 32eeMMAC Brief at 29-31 (“Chapter 31
Was The Brainchild of Organized Labor, Not Countficials”) and the evidence
cited therein. In the private sector, if a uni@ntigipated in the drafting of
corporate policy to not do business with othens, Would constitute an
“agreement” under the Act. The strictures of 8§ &sdend to “implied”
agreements, and cannot be avoided through subgeoiugmbiguous

arrangementsSeelnternational Union of Elevator Constructors (Ldflgvator)
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289 N.L.R.B. 1095, 1095 n.2 (1998nforcedd02 F.2d 1297 (8th Cir. 1998);

Retail Clerks Union Local 779 (Hughes Marke®)8 N.L.R.B. 680, 683, n.11

(1975).
Secondary Purpose. Assisting union organizing is the epitome of a

secondary objectiveSeeCalifornia Dump Truck280 N.L.R.B. at 701-02;

Novingers, InG.337 N.L.R.B. at 1037. Indeed, prohibiting “topweh union”

organizing is a primary purpose of Congress’s i@gins on secondary economic

pressure.SeeConnell Constr.421 U.S. at 632.

Here, the manifest function of Chapter 31 is togmgnomic pressure on
employers to coerce them to assist union organizamgpaigns against their
employees.SeeOrdinance, 88 31.02(f)(1, 3, 9ee alsdtMMAC Brief at 31
(“Legislative History Shows That the Purpose of gtiea 31 Was to Promote
Union Organizing”). This conduct is unquestionagécondary.

Moreover, Chapter 31’s requirement that Milwaukeeiqty cease doing
business with employers that are not parties tagaaement with a union is a
classic “union signatory” clause, which has longrescognized as secondary:

It is well settled that contract clauses which putpo limit . . .

subcontracting to employers who are signatoriaston contracts,

so-called union-signatory clauses, are proscrilye8drtion 8(e). Such

clauses are viewed as not being designed to pribteetrages and job
opportunities of unit employees, but as being da@at furthering general

13



union objectives and undertakingragulate the labor policies of other
employers

Southwestern Material828 N.L.R.B. at 937 (emphasis addeaqi)ptingChicago

Dining Room Employees (Clubmen, Ini248 N.L.R.B. 604, 606 (1980).

Construction Industry Proviso Inapplicable. Chapter 31 has nothing to

do with the construction industry. Unlike in Bastdarborand_Colfax the

construction industry proviso that saved those ipudsitities from preemption has
no application here.
Chapter 31 does not represent a policy that Coagexgpected frequently to

find” in private labor relations, Boston Harb&07 U.S. at 233.1t is a policy that

Congress explicitly sought to stamp out with § &(ethe Act. Accordingly,
Milwaukee County cannot tenably claim that it isirag as a market participant.
C. If Milwaukee County Were a Private Entity, a bim\Would Violate

§ 8(b)(4)(ii)(B) of the Act If It Participated irhe Arbitration
Established in Chapter 31.

If Milwaukee County were a private employer, a umgzeking to compel an
employer to enter into a labor peace agreementupatgo the arbitration

provisions of Chapter 31would violate § 8(b)(4)@) of the Act? This statutory

8 Even the district court recognized that “Congteas not explicitly authorized private
entities to enter agreements of the type desciibé&hapter 31.” District Op. at 7 (S.A. 27).

° Section 8(b)(4)(ii)(B) states in pertinent péit:shall be an unfair labor practice for a
(continued...)
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provision “prohibits unions and their agents frongaging in secondary activities
whose object is to force one employer to ceasegdmirsiness with another.”

NLRB v. Longshoremen ILA447 U.S. 490, 503 (1980). While § 8(e) strikes a

agreementsinder which an employer ceases doing businessanither person,
8 8(b)(4) prohibits union attempts ¢ausethe secondary employer to cease doing
business with any other person.

It is well established that a union’s use of adtitm to have a secondary
employer cease doing business with another emptmyestitutes is unlawful under

8 8(b)(4)(ii)(B). SeeNewspaper & Mail Deliverers (New York PosB37 N.L.R.B.

608, 608 (2002) (holding that the “Union violateecBon 8(b)(4)(ii)(B) by
resorting to arbitration with an object of forcingrequiring [an employer] to

cease doing business with [another employer]”)vi8erEmployees Local 32B-32J

(Nevins Realty)313 N.L.R.B. 392, 392 (1993) (“resorting to ardfton” to have

one employer apply pressure upon another unlawfdéug 8(b)(4)(ii)(B)).
A union’s invocation of Chapter 31's arbitratioropedure will cause

Milwaukee County to cease doing business with apleyer if that employer

%(...continued)
labor organization . . . to threaten, coerce, stragn any person engaged in commerce or in an
industry affecting commerce, where in either caselgect thereof is . . . forcing or requiring
any person . . . to cease doing business with drer person.” 29 U.S.C. § 158(b)(4)(ii)(B).
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refuses to sign a “labor peace” agreeme&eeChapter 31, 8 31.05. If Milwaukee
County were a private employer, the union’s condvanild be prohibited by

8 8(b)(4)(i))(B) of the Act.See, e.gNewspaper & Mail Deliverer837 N.L.R.B.

at 608; Service Employees Local 32B-3213 N.L.R.B. at 392.

D. Conclusion.

Chapter 31 is an obvious attempt to do an “end aralind the NLRA'’s
prohibitions against the use of secondary econ@ngssure to assist top-down
union organizing campaigns. If a private entitg anunion promulgated a policy
similar to Chapter 31, it would be facially unlawtunder 88 8(e) of the NLRA.
Moreover, any union that invoked the arbitrationgadures of this policy would
violate § 8(b)(4)(ii)(B) of Act.

Chapter 31 is not a type of scheme “that Congneghogly authorized and

expected frequently to find” in the private mark8oston Harbqr507 U.S. at

233. Instead, Chapter 31 represents a type ofumbridat Congress sought to ban:
“top down” union organizing through the use of setary economic pressure.
Connel| 421 U.S. at 632.

If Chapter 31 is not held preempted, unions wilabée to bypass the
NLRA'’s prohibitions on secondary conduct simplydmfisting the aid of public

bodies to apply the secondary pressure that prerafdoyers cannot. Congress’s
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“careful limits on the economic pressure unions msg in aid of their
organizational campaigns” will be torn asunder. Id

Milwaukee County is not a market participant. Gieaf31 is preempted by
the NLRA. The decision of the district court mbstREVERSED.

Respectfully submitted this 20th day of April, 2005

Glenn M. Taubman

William L. Messenger

National Right to Work Legal Defense
Foundation

8001 Braddock Road, Suite 600

Springfield, Virginia 22160

(703) 321-8510

(703) 321-9319
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