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INTEREST OF THE AMICUS  

The Nat iona l Right  to Work Lega l Defense Founda t ion  is nonprofit ,

char itable organiza t ion  tha t  provides free lega l a id to employees whose

r ights a re infr inged upon through compulsory union  representa t ion  or

membership. Foundat ion  a t torneys have frequent ly represented the

in terests of individua l employees before the Supreme Cour t , Ninth

Circuit , and other  cour ts and administ ra t ive agencies. S ee, e.g.,

Com m unications Workers v. Beck , 487 U.S. 735 (1988); Ellis v. R ailway

Clerks, 466 U.S. 435 (1984).

The Foundat ion  has an  in terest  in  th is case because it  concerns the

lega lity of government  mandated project  labor  agreements (“ PLAs” )

tha t  impose union  representa t ion  and “ membership”  on  employees who

work on  public const ruct ion  projects. The Founda t ion  has par t icipa ted

as an  amicus in  cases regarding the lega lity of PLAs, e.g.,  Build ing and

Const. T rades Dept., AFL-CIO v. Allbaugh , 295 F .3d 28 (D.C. Cir . 2002),

and government  manda ted union  agreements, e.g., MMAC v. Milwaukee

County, 431 F .3d 277 (7th  Cir . 2005). The Founda t ion  has moved for

leave to file an  amicus br ief in  th is case in  suppor t  of Appellan ts. 
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SUMMARY OF ARGUMENT 

The issue presented is whether  a  public owner -developer  of a

const ruct ion  project  can  en ter  in to a  PLA without  running a foul of

federa l preempt ion under  the Nat iona l Labor  Rela t ions Act  (“ NLRA” ),

29 U.S.C. § 151 et seq. The Dist r ict  Cour t  held tha t  the Rancho Sant iago

Community College Dist r ict  (“ Dist r ict” ) could en ter  in to such an

agreement  because it  was not  act ing as a  regula tor , bu t  as a  market

par t icipant . (J A1).

The Dist r ict  Cour t  er red because an  ana logous pr iva te market

par t icipant  could not lawfully en ter  in to a  PLA under  §§ 8(e) and (f) of

the NLRA, 29 U.S.C. §§ 8(e) and (f). Sect ion  8(f) of the NLRA permits

only employers “ engaged pr imar ily in  the bu ilding and const ruct ion

indust ry”  to enter  in to pre-h ire agreements, i.e., agreements entered

in to before the union  represents the covered employees. 29 U.S.C. 

§ 158(f). Sect ion  8(e) of the NLRA permits only “ employer [s] in  the

const ruct ion  indust ry,”  tha t  have a  collect ive barga in ing rela t ionsh ip

with  a  un ion , to en ter  in to agreements with  un ions to “ cease doing

business”  with  other  employers. 29 U.S.C. § 158(e); see Connell Constr.
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Co. v. Plum bers & S team fitters, Local 100, 421 U.S. 616, 633 (1975). 

The Dist r ict  is not  an  employer  in  the const ruct ion  indust ry and does

not  have a  representa t iona l rela t ionship with  the union . If it  was a

pr iva te en t ity, the Dist r ict  would have viola ted the NLRA by enter ing

in to the PLA.  

Indeed, the Dist r ict ’ s scheme is funct iona lly ident ica l to tha t  found

unlawful in  Connell. It  is an  agreement  by a  “ st ranger”  employer—i.e.,

an  employer  tha t  lack a  collect ive barga ining rela t ionship with  a

union—to impose a  union  cont ract  on  those with  which  it  does business.

Id . a t  632-33. The Supreme Cour t  found th is type of “ top-down

organizing”  scheme repugnant  to § 8(e) of the NLRA. Id . a t  632.

In  shor t , the Dist r ict  did not  act  as a  market  pa r t icipant  when it

en tered in to the PLA because an  ana logous pr iva te market  par t icipan t

would viola te the NLRA if it  executed such  an  agreement . As such , the

Dist r ict ’ s act ions a re preempted by the NLRA.



 S ee PSA Ar t . 8.1 (ER 824) (recognit ion  of Union  as the exclusive1

representa t ives of employees; id ., Ar t . 8.2 (ER 824) (employees must  pay
union  dues as a  condit ion  of employment ); id ., a t  Ar t . 9 (ER 825)
(employees must  be h ired pr imar ily through union  h ir ing ha lls). 
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STATEMENT OF FACTS

I. Th e  Dis tric t  En te re d In to  a  P re -Hire  Agre e m e n t With  a  Un ion  
Sign atory  Clau se  Notw ith stan din g  Its  Lack of A Colle ct ive
Bargain in g  Re lation sh ip  With  Th e  Un ion     

Appellan ts’  br ief provides a  fu ll sta tement  of the fact s. The fact s

relevant  to th is br ief a re undisputed and sta ted below. 

F ir st , the Dist r ict  is a  pa r ty to a  “ Project  Stabiliza t ion  Agreement”

(“ PSA” ) with  the Los Angeles/Orange Count ies Building and

Const ruct ion  Trades Council (“ Union” ) tha t  governs const ruct ion

projects funded by Measure E. (ER 817). The PSA is a  so-ca lled “ pre-

h ire”  agreement  because it  is a“ collect ive-barga in ing agreement [ ]

providing for  union  recognit ion , compulsory union  dues or  equiva len ts,

and manda tory use of union  h ir ing ha lls, pr ior  to the h ir ing of any

employees.”  Building & Constr. T rades Council v. Associated  Builders,

507 U.S. 218, 231-32 (1993) (“ Boston  Harbor” ).1



 “ By accept ing the award of a  Covered Contract  for  a  Covered2

Project  or  Project s, whether  as a  cont ractor  or  subcont ractor , the
Contractor  agrees to be bound by each and every provision of the
Agreement , including the appendices, bid documents, and con tract
terms.”  PSA Ar t icle 4.2 (ER 822).

 3

This Agreement  sha ll be included in  the Dist r ict ’ s bid
specifica t ion package for  covered Project  work and each
Contractor  (“ of any t ier” ) who becomes a  successfu l bidder  sha ll
be required to execute a  copy of th is Agreement  and sign , pr ior  to
the sta r t  of the Project , any necessa ry documents to implement  the
Agreement , including the “ Trust  Agreements”  referenced in
Art icle 10 hereof.

PSA Ar t icle 6 (ER 824).

-5-

Second, the PSA con ta ins two clauses tha t  r equ ire tha t  the Dist r ict

make execut ion  of the union  agreement  a  condit ion  of doing business on

the projects. S ee PSA Ar t . 4.2,  6  (ER 822, 824). This requirement—to2 3

do business only with  signa tor ies to a  union  cont ract—is known as a

“ union  signa tory”  clause. S ee, e.g., Chicago Din ing R oom  Em ployees

(Clubm en), 248 N.L.R.B. 604, 606 (1980).

Third, the Union does not  exclusively represent  the Dist r ict ’ s

employees. S ee Dist . Ct . Op. a t  8 (ER 8) (“ The Dist r ict  concedes tha t

the PSA was not  reached in  the context  of a  collect ive barga ining

rela t ionship” ). Indeed, the PSA does not  govern  the Dist r ict ’ s
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employees a t  a ll. The Dist r ict ’ s sole obliga t ion  under  the PSA is to

impose a  union  cont ract  on  others. The Dist r ict ’ s lack of a  collect ive

barga in ing rela t ionship with  the Union  makes the Dist r ict  a  so-ca lled

“ st ranger”  employer . S ee Connell, 421 U.S. a t  627, 631.

F ina lly, the Dist r ict  is not  engaged pr imar ily in  the building and

const ruct ion  indust ry. S ee Dist r ict  Cour t  Op., 10 n .5 (ER 10) (“ The

Dist r ict  does not  qua lify as such  an  employer” ). The Dist r ict  is a  school

dist r ict , not  a  con tractor . Yet , the Dist r ict  en tered in to a  pre-h ire

const ruct ion  agreement  tha t  conta ins un ion  signa tory clauses.  The

issue presented is whether  a  pr iva te ent ity could lawfully do the same,

for , if not , neither  can  the Dist r ict .  

ARGUMENT 

I. Th e  Dis tric t’ s  Agre e m e n t is  P re e m pte d by  th e  NLRA Un le ss
An  An alogou s  P rivate  Ow n e r-De ve lope r Cou ld  Law fu lly
En te r In to  A Sim ilar Agre e m e n t Un de r th e  NLRA 

The NLRA preempts regula t ion  of pr iva te sector  labor  rela t ions by a

sta te or  loca l government  except  where the government  acts as a

“ market  pa r t icipant .”  S ee Boston  Harbor, 507 U.S. a t  226-27. The

Dist r ict ’ s agreement  to requ ire con tractor s to execu te a  un ion  con tract



  Among other  th ings, § 8(d) of the NLRA expressly provides tha t4

employers a re not  obliga ted to execute any agreements with  unions. 29
U.S.C. § 158(d) (obliga t ion  to barga in  “ does not  compel either  pa r ty to
agree to a  proposa l or  require the making of a  concession” ). “ [T]he Act
does not  compel agreements between employers and employees. It  does
not  compel any agreement  whatever .”  N LR B v. J ones & Laughin  S teel
Corp., 301 U.S. 1, 45 (1937). Even the Nat iona l Labor  Rela t ions Board
(“ NLRB” ) lacks the au thor ity to compel employers to execute
agreements with  unions. Id ; see also H. K. Porter Co. v. N LR B, 397 U.S.
99, 102-07 (1970).  

 Indeed, the converse conclusion  would be absurd: tha t  an  en t ity5

acts as a  market  pa r t icipant  when act ing in  a  manner  unlawful for  a
market  pa r t icipant  to act . Tha t  would turn  the doct r ine on  it s head. 

-7-

to do business on  it s public const ruct ion  projects clea r ly regula tes labor

rela t ions in  a  manner  inconsisten t  with  the NLRA.  Consequent ly, the4

Dist r ict ’ s PSA is preempted unless the Dist r ict  can  prove tha t  it  is

act ing as a  “ market  par t icipan t .”  

But  the “ market  pa r t icipant”  defense requ ires tha t  the Dist r ict

prove tha t  “ ana logous pr iva te conduct  would be permit ted.”  Boston

Harbor, 507 U.S. a t  231-32. Only to “ [t ]o the exten t  tha t  a  pr iva te

purchaser  may choose a  cont ractor  based upon tha t  cont ractor ’ s

willingness to en ter  in to a  prehire agreement ,”  should “ a  public en t ity

as purchaser  . . . be permit ted to do the same.”  Id . a t  231.5



 Specifica lly, in  Boston  Harbor, a  public owner -developer  (the6

Massachuset t s Water  Resources Author ity) made execut ion  of a  PLA
negot ia ted by a  genera l cont ractor  (Kaiser ) a  condit ion  of obta in ing
work on  a  project . 507 U.S. a t  221-22. The Cour t  held tha t  “ [i]t  is
undisputed tha t  the Agreement  between Kaiser and [the union] is a
va lid labor  cont ract  under  §§ 8(e) and (f)”  because “ those sect ions
explicit ly au thor ize th is type of cont ract  between a  union and an
em ployer like Kaiser, which  is engaged prim arily in  the construction
industry.”  Id . a t  230 (emphasis added). The Cour t  never  addressed
whether  the owner-developer  in  the case—the Massachuset t s Water
Resources Author ity—could lawfully enter  in to such  an  agreement  if it
were a  pr iva te ent ity. Indeed, the Water  Author ity did not  actua lly
en ter  in to the un ion  agreement  (unlike the Dist r ict  here), bu t  merely
included the agreement  in  it s bid specifica t ions.  

-8-

This case presents an  issue not  resolved in  Boston  Harbor: can  a

pr iva te purchaser  of const ruct ion services (i.e., an  “ owner -developer” ) 

lawfully en ter  in to a  pre-h ire agreement  tha t  requires tha t  it  on ly do

business with  signa tor ies to union  contracts? The Boston  Harbor Cour t

recognized tha t  contractors engaged pr imar ily in  the const ruct ion

indust ry can  lawfully en ter  in to such agreements under  §§ 8(e) and 8(f)

of the NLRA. Id . a t  230-31. Bu t  the Cour t  never  addressed whether  an

owner-developer, tha t  is not  a  cont ractor  engaged pr imar ily in  the

const ruct ion  indust ry (here, the Dist r ict ), can  lawfully en ter  in to such

agreements under  the NLRA.  As demonst ra ted below, the answer  to6



 7

It  sha ll not  be an  unfa ir  labor  pract ice under  subsect ions (a ) and
(b) of th is sect ion  for an  em ployer engaged prim arily in  the
build ing and construction  industry to make an  agreement  cover ing
employees engaged (or  who, upon their  employment , will be
engaged) in  the building and const ruct ion  indust ry with  a  labor
organiza t ion  of which  bu ilding and const ruct ion  employees a re
members (not  established, main ta ined, or  assisted by any act ion
defined in  subsect ion  (a ) of th is sect ion  as an  unfa ir  labor  pract ice)
because (1) the major ity sta tus of such  labor  organiza t ion  has not
been  established under  the provisions of sect ion  159 of th is t it le
pr ior  to the making of such  agreement , or  (2) such  agreement
requires as a  condit ion  of employment , membership in  such  labor
organiza t ion  a fter  the seventh  day following the beginning of such
employment  or  the effect ive da te of the agreement , whichever  is
la ter , or  (3) such agreement  requires the employer  to not ify such
labor  organiza t ion  of oppor tun it ies for  employment  with  such
employer , or  gives such labor  organiza t ion an  oppor tunity to refer
qua lified applicants for  such  employment , or  (4) such  agreement
specifies minimum t ra in ing or  exper ience qua lifica t ions for
employment  or  provides for  pr ior ity in  oppor tunit ies for
employment  based upon length  of service with  such  employer , in

(continued...)
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th is quest ion  is “ no.”  

II. Th e  Distric t  Did  Not Act as  a  Marke t P artic ipan t Wh e n
En te rin g  In to  th e  P SA Be cau se  It  Is  Not an  “ Em ploye r
P rim arily  En gaged in  th e  Bu ild in g  an d Con stru ction
In du stry”  u n de r § 8(f) of th e  NLRA

Sect ion  8(f) of the NLRA permits only employers “ engaged pr imar ily

in  the bu ilding and const ruct ion  indust ry”  to en ter  in to pre-h ire

const ruct ion  agreements like the PSA. 29 U.S.C. § 158(f).  But  for  the7
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the indust ry or  in  the par t icu la r  geographica l a rea : Provided, Tha t
noth ing in  th is subsect ion  sha ll set  aside the fina l proviso to
subsect ion  (a )(3) of th is sect ion: Provided fur ther , Tha t  any
agreement  which  would be inva lid, bu t  for  clause (1) of th is
subsect ion , sha ll not  be a  bar  to a  pet it ion  filed pursuant  to sect ion
159(c) or  159(e) of th is t it le.

29 U.S.C. § 158(f) (emphasis added). 

  S ee N ova Plum bing, Inc. v. N LR B , 330 F .3d 531, 534 (D.C. Cir . 8

2003) (“ an  employer  tha t  signs a  collect ive barga in ing agreement
recognizing a  minor ity un ion  as the exclusive represen ta t ive of it s
employees will genera lly be deemed to have commit ted an  unfa ir  labor
pract ice” ) (cit ing Ladies Garm ent Workers v. N LR B , 366 U.S. 731, 736-
38 (1961)); see also Majestic Weaving Co., 147 N.L.R.B. 859 (1964),
enforcem ent den ied  on  other grounds, 355 F .2d 854 (2d Cir . 1966)
(unfa ir  labor  pract ice for  employer  and un ion  to negot ia te con tract
before union establishes major ity employee suppor t ).
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sa fe harbor  of § 8(f), it  is an  unfa ir  labor  pract ice for  an  employer  to

enter  in to substan t ive agreements with  a  union  before a  major ity of unit

employees select  the union as their  representa t ive under  § 9(a ) of the

NLRA, 29 U.S.C. § 159(a ) (permit t ing exclusive representa t ion  only by

“ representa t ives designa ted or  selected for  purposes of collect ive

barga in ing by a  major ity of the employees” ).  It  is a lso un lawfu l under  8

§ 8(a )(3) of the NLRA, 29 U.S.C. § 158(a )(3), for  employers to require

employee membership in  a  union  tha t  is not  their  § 9(a ) representa t ive



 Sect ion  8(a )(3) of the NLRA makes it  an  unfa ir  labor  pract ice for9

an  employer  to require union  membership as a  condit ion  of employment
unless: (1) “ such  labor  organiza t ion  is the representa t ive of the
employees as provided in  [§ 9(a )] of th is t it le,”  and (2) membership is
only required “ on  or  a fter  the th irtieth  day following the beginning of
such employment .”  29 U.S.C. § 158(a)(3) (emphasis added).
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or  with in  seven  days of an  employee’ s employment .  Such  conduct  is9

only lawful under  the NLRA if permit ted by § 8(f).

Here, the Dist r ict  is not “ engaged pr imar ily in  the building and

const ruct ion  indust ry”  under  § 8(f). S ee Dist . Ct . Op. a t  10 n .5 (“ The

Dist r ict  does not  qua lify as such  an  employer” ) (ER 10). Indeed, a

major ity of the Dist r ict ’ s overa ll opera t ions would have to be

const ruct ion  to sa t isfy th is requirement . S ee Frick  Co., 141 N.L.R.B.

1204, 1209 (1963). 

Yet , the Dist r ict  en tered in to a  pre-h ire agreement  with  the Union

permit ted only under  § 8(f). The PSA conta ins each  of the four  clauses

tha t  on ly const ruct ion  cont ractors may en ter  in to under  § 8(f) in  the

absence of major ity employee suppor t  for  the union: (1) recognit ion  of

the Union as the employees’  exclusive representa t ive, PSA Ar t . 8.1 (ER

824); (2) manda tory employee membership in  the Union  with in  seven



 10

It  sha ll be an  unfa ir  labor  pract ice for  any labor  organiza t ion  and
any employer  to en ter  in to any cont ract  or  agreement , express or
implied, whereby such  employer  ceases or  refra ins or  agrees to
cease or  refra in  from handling, using, selling, t ranspor t ing or
otherwise dea ling in  any of the products of any other  employer , or

(continued...)
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days, id ., Ar t . 8.2 (ER 824); (3) refer ra l from the Union as a  condit ion  of

employment , id ., Ar t . 9 (ER 825); and (4) t ra in ing and exper ience

qua lifica t ions for  employment , id ., Ar t . 9.1, 9.4 (ER 825).

If it  were a  pr iva te ent ity, the Dist r ict  would cer ta in ly viola te the

NLRA by enter ing in to the PSA. Only “ employer [s] engaged pr imar ily

in  the bu ilding and const ruct ion  indust ry”  can  en ter  in to such  pre-h ire

agreements under  § 8(f). Because the Dist r ict  would not  qua lify as such

an  employer , it  cannot  cla im to be act ing as a  market  par t icipan t .  

III. Th e  Dis tric t  is  Not Actin g  as  a  Marke t P artic ipan t Be cau se
Its  Un ion  S ign atory  Agre e m e n ts  Wou ld  Also  Violate  § 8(e )
o f th e  NLRA If It  We re  a  P rivate  Ow n e r Deve lope r

A. The Union  Signa tory Clauses Viola te the Basic Prohibit ion  of 
§ 8(e) Because They Are Agreements to “ Cease Doing Business”

Sect ion  8(e) of the NLRA makes it  un lawful for  employers to enter

in to agreements with  un ions to “ to cease doing business with  any other

person .”  29 U.S.C. § 158(e).  The union  signa tory clauses of Ar t icles 4.210
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to cease doing business with  any other person , and any cont ract  or
agreement  en tered in to heretofore or  herea fter  con ta in ing such  an
agreement  sha ll be to such  extent  unenforceable and void. 

29 U.S.C. § 158(e) (emphasis added). 

 S ee N LR B v. HER E Local 531, 623 F .2d 61, 66-68 (9th  Cir . 1980)11

(clause sta t ing tha t  un ion  cont ract  “ sha ll be applicable to and binding
upon”  lessees and subcont ractors viola tes § 8(e) because it  establishes
condit ion  precedent  for  leasing or  subcont ract ing); Local 277, In t’ l Bhd.
of T eam sters (J &J  Farm s Cream ery Co.), 335 N.L.R.B. 1031, 1032-33
(2001) (requ irement  tha t  employer  “ subcon tract  work on ly to an
employer  who is a  signa tory to a  collect ive-barga ining agreement”  is “ a
‘union  signa tory’  clause”  and viola tes § 8(e) because it  “ pla in ly limits
subcont ract ing to union  ‘ signa tory’  employers” ); HER E Local 274
(CHC Hotel), 326 N.L.R.B. 1058, 1058-59 (1998) (clause making union
cont ract  “ applicable to and binding upon any successor , assignee, lessee
or  concessiona ire”  viola tes § 8(e) because employer  is “ prohibited from
doing business with  such potent ia l lessee or  concessiona ire who refused
to be bound by tha t  agreement” ); T eam sters Local 631 (R eynolds Elec.
& Eng.), 154 N.L.R.B. 67, 69 (1965) (clauses tha t  “ permit  the
subcont ract ing of unit  work to companies observing a ll the terms of the
instan t  cont ract”  viola te § 8(e) because they “ limit  the choice of
subcont ractors to those which  recognize and have collect ive-barga ining
agreements with  a  union” ); Local 814, In t’ l Bhd. of T eam sters v.
N LRB, 512 F .2d 564, 567 n .5 (D.C. Cir . 1975) (collect ing cases).
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and 6 of the PSA are agreements to “ cease doing business”  under  

§ 8(e), because, by making execut ion  of the PSA a  condit ion  of doing

business with  the Dist r ict , the clauses inherent ly prohibit  the Dist r ict

from doing business with  cont ractors tha t  do not  execute the PSA.  11



 S ee also T ruck  Drivers Union , Local 413, v. N LR B , 334 F .2d 539,12

548 (D.C. Cir . 1964) (a  “ clause would be a  union-signa tory clause if it
r equired subcont ractors to have collect ive barga ining agreements with  .
. . un ions”  and thus would viola te § 8(e)); District 2, Maritim e Eng’ rs
(Grand Bassa T ankers), 261 N.L.R.B. 345, 349 (1982) (“ A more bla tan t
union  signa tory clause would be difficu lt  to imagine”  than  a  clause
sta t ing tha t  “ any opera tor  employed by [the employer ] to opera te it s
U.S. flag sh ips sha ll have labor  agreements with  [the union” ); Chem ical
Workers Local 6-18 (Wisconsin  Gas), 290 N.L.R.B. 1155, 1155-56 (1988)
(clause sta t ing tha t  “ [w]henever  the Company sha ll cont ract  work . . .
the work so cont racted sha ll be done by Union  labor”  is“ a  classic
union-signa tory clause,”  because it  “ precludes the Employer  from
doing business with  any other  employer  who does not  have a  labor
agreement  with  a  union” ).
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“ It  is well set t led tha t  cont ract  clauses which  purpor t  to limit  leasing or

subcont ract ing to employers who a re signa tor ies to union  cont racts, so

ca lled union  signa tory clauses, a re proscr ibed by § 8(e).”  Chicago

Dining R oom  Em ployees (Clubm en), 248 N.L.R.B. 604, 606 (1980).  The12

Dist r ict ’ s agreement  with  the Union  to make execut ion  of the PSA a

condit ion  doing business with  the Dist r ict  would cer ta in ly viola te 

§ 8(e)’ s prohibit ion  if the Dist r ict  were a  pr iva te en t ity.   

B. The Dist r ict ’ s Union Signa tory Clauses Do Not  Qualify for  
§ 8(e)’ s Const ruct ion  Indust ry Except ion

The PSA’ s union  signa tory clauses viola te § 8(e) unless saved by the

sta tu te’ s “ const ruct ion  indust ry proviso,”  which  sta tes: 



 Unlike § 8(f), an  employer  need not  be “ pr imar ily”  engaged in13

the const ruct ion  indust ry to sa t isfy § 8(e)’ s proviso. S ee Longs Drug,
278 N.L.R.B. a t  442. Sect ion  8(e) focuses on  the employer ’ s role on  a

(continued...)
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Tha t  noth ing in  th is subsect ion  sha ll apply to an  agreement  between
a  labor  organiza t ion  and an  employer  in  the const ruct ion  indust ry
rela t ing to the cont ract ing or  subcont ract ing of work to be done a t  the
site of the const ruct ion , a ltera t ion , pa in t ing, or  repa ir  of a  bu ilding,
st ructure, or  other  work.  

29 U.S.C. § 158(e). In  addit ion  to it s sta ted terms, the Supreme Cour t

has held tha t  the proviso applies only to employers with  a  collect ive

barga in ing rela t ionship with  the union . S ee Connell, 421 U.S. a t  632.

The const ruct ion  indust ry proviso is inapplicable here because the

Dist r ict : (1) is not  “ an  employer  in  the const ruct ion  indust ry;”  and (2)

lacks a  represen ta t iona l rela t ionsh ip with  the Union .

1. The Const ruct ion  Indust ry Proviso Is Inapplicable Because the
Dist r ict  Would Not  Be an  “ Employer  in  the Const ruct ion
Indust ry”  If It  Were a  Pr ivate Ent ity 

Sect ion  8(e)’ s const ruct ion  indust ry proviso applies only to

“ employer [s] in  the const ruct ion  indust ry.”  29 U.S.C. § 158(e). This

means en t it ies tha t  act ively exercise cont rol over  labor  rela t ions a t  a

const ruct ion  site. S ee Carpenters Local 743 (Longs Drug), 278 N.L.R.B.

440, 442-43 (1986).  Here, there is no evidence tha t  the Dist r ict  plays13
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specific project , ra ther  than  the pr imary business of the employer . Id .

  The reason  is tha t  § 8(e)’ s proviso exempts agreements made14

by an  “ [1] employer  in  the const ruct ion  indust ry [2] rela t ing to the
cont ract ing or  subcont ract ing of work to be done a t  the sit e of the
const ruct ion .”  If any agreement  “ rela t ing to the cont ract ing or
subcont ract ing of work . . . a t  the site of the const ruct ion”  was it self
sufficien t  to make an  en t ity an  “ employer  in  the const ruct ion
indust ry,”  the fir st  clause would be super fluous. The sta tu te would
opera te the same if the words “ employer  in  the const ruct ion  indust ry”
were omit ted from the sta tu te. 
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any direct  role in  managing the labor  rela t ions a t  the sites of

const ruct ion  work. 

Tha t  the Dist r ict  forces cont ractors to execute the PSA is, in  and of

it self, insufficien t  to make the Dist r ict  an  “ employer  in  the const ruct ion

indust ry.”  S ee, e.g., id . a t  440-42 (owner-developer  tha t  required

execut ion  of un ion  cont ract  not  an  “ employer  in  the const ruct ion

indust ry”  because of lack of direct  involvement  in  onsite labor

rela t ions). Indeed, § 8(e)’ s “ employer  in  the const ruct ion  indust ry”

requirement  would be superfluous if employers could sa t isfy it  by

merely en ter ing in to subcont ract ing clauses.  This is cont ra ry to the14

set t led ru le tha t  every word in  a  sta tu te have opera t ive effect . Cooper

Industries, Inc. v. Aviall S ervices, Inc., 543 U.S. 157, 167 (2004).
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Act ive and direct  involvement  in  labor  rela t ions a t  a  const ruct ion  site

is necessa ry to sa t isfy the § 8(e) proviso. The Dist r ict  lacks such

involvement  and, as such , would not  be an  “ employer  in  the

const ruct ion  indust ry”  if it  were a  pr iva te en t ity. 

2. The Const ruct ion  Indust ry Proviso Is Inapplicable Because the
Dist r ict  is a  “ St ranger”  Employer  Tha t  Lacks a
Representa t iona l Rela t ionship With  the Union

The Supreme Cour t  has twice held tha t  § 8(e)’ s const ruct ion

indust ry exempt ion  is not  ava ilable to “ st ranger”  employers—i.e., those

tha t  lack a  representa t iona l rela t ionship with  the union . S ee Connell,

421 U.S. a t  631-33; Woelke & R om ero Fram ing, Inc. v. N LR B , 456 U.S.

645, 653 (1982). Here, “ the Dist r ict  concedes tha t  the PSA was not

reached in  the context  of a  collect ive barga in ing rela t ionship.”  Dist . C.t

Op. a t  8 (ER 8). Accordingly, the Dist r ict ’ s un ion  signa tory clauses a re

not  saved by the proviso.

The Dist r ict ’ s scheme is a lmost  ident ica l to tha t  found unlawful in

Connell. In  tha t  case, Connell Const ruct ion  en tered in to a  un ion

signatory clause funct ionally iden t ica l to those in  the PSA. 421 U.S. a t



 The agreement  sta ted tha t :“ if the cont ractor  should cont ract  or15

subcont ract  any of the a foresa id work fa lling with in  the normal t rade
ju r isdict ion  of the un ion , sa id con tractor  sha ll con tract  or  subcon tract
such  work only to firms tha t  a re par t ies to an  executed, cur rent
collect ive barga in ing agreement  with  [the union].”  421 U.S. a t  620.
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620.  Like the Dist r ict , Connell was a  st ranger  employer , in  tha t  it s15

employees were not  represented by the union . Id . a t  620, 627. Also like

the Dist r ict , Connell’ s on ly obliga t ion to the union was to force

cont ractors with  which  it  did business to execute a  union  cont ract . 

The un ion  in  Connell argued tha t  the clause was protected by 

§ 8(e)’ s proviso because Connell was an  “ employer  in  the const ruct ion

indust ry.”  Id . a t  627. Connell a rgued tha t  “ Congress in tended only to

a llow subcont ract ing agreements with in  the context  of a  collect ive

-barga in ing rela t ionsh ip; tha t  is, Congress did not  in tend to permit  a

union  to approach  a  ‘ st ranger ’  cont ractor  and obta in  a  binding

agreement  not  to dea l with  nonunion  subcont ractors.”  Id . a t  627-28.

The Supreme Cour t  agreed with  Connell.  

The Cour t  held tha t  “ one of the major  a ims”  of § 8(e) and rela ted

provisions was “ to limit  ‘ top-down’  organizing campaigns, in  which

unions used economic weapons to force recognit ion  from an  employer
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regardless of the wishes of h is employees.”  Id . a t  632. The “ careful

limits on  the economic pressure unions may use in  a id of their

organiza t iona l campaigns would be undermined ser iously if the proviso

to § 8(e) were const rued to a llow unions to seek subcont ract ing

agreements”  from st ranger  cont ractors. Id . a t  633. Thus, the Cour t  held

tha t  § 8(e)’ s proviso “ extends only to agreements in  the context  of

collect ive-barga ining rela t ionships and . . . possibly to common-situs

rela t ionships on  par t icu la r  jobsites as well.”  Id . a t  633. The Cour t

concluded tha t  Connell’ s un ion  signa tory clause was unlawful under  

§ 8(e). Id . a t  635.   

In  Woelke & R om ero, the Supreme Cour t  twice reitera ted it s holding

in  Connell, bu t  made noreference to the common-situs dicta . The Woelke

& R om ero Cour t  held tha t  § 8(e)’ s “ proviso did not  exempt

subcont ract ing agreements tha t  were not  sought  or  obta ined in  the

context  of a  collect ive-barga in ing rela t ionsh ip,”  456 U.S. a t  653, and

tha t  “ the protect ion  of the proviso ‘extends only to agreements in  the

context  of collect ive barga in ing rela t ionships.’ ”  Id . a t  n .8 (quoting

Connell, 421 U.S. a t  633).



  N LR B v. Denver Bldg. & Constr. T rades Council, 341 U.S. 67516

(continued...)

-20-

The Dist r ict  is doing exactly what  the Supreme Cour t  held to be

unlawful under  § 8(e) in  Connell and Woelke & R om ero. The Dist r ict

agreed to force cont ractors to execute un ion  cont ract s as a  condit ion  of

doing business, notwithstanding the Dist r ict ’ s lack of a  collect ive

barga in ing rela t ionship with  the Union. This is precisely the type of

“ top-down”  organizing pressure from a  st ranger  employer  tha t  the

Supreme Cour t  held repugnant  to § 8(e) in  Connell. As such , the

Dist r ict  cannot  cla im tha t  it  acted as a  market  par t icipan t  when

enter ing in to the union  signa tory clauses of the PSA.  

3. The Dist r ict  Cour t ’ s Conclusion  is Er roneous 

The Dist r ict  Cour t  er roneously concluded the PSA was saved by 

§ 8(e)’ s const ruct ion  indust ry proviso, notwithstanding the Dist r ict ’ s

lack of a  collect ive barga in ing rela t ionsh ip with  the Union , because the

PSA was supposedly in tended to reduce jobsite fr ict ion  between union

and nonunion  employees. S ee Dist . Ct . Op. a t  8-10 (ER 8-10). The issue

of jobsite fr ict ion  is often  ca lled the “ common situs”  or  “ Denver

Build ing T rades” problem.  The Dist r ict  Cour t  relied heavily on  Woelke16
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(1951), held tha t  “ picket ing a  genera l cont ractor ’ s en t ire project  in
order  to protest  the presence of a  nonunion  subcont ractor  is an  illega l
secondary boycot t .”  Woelke & R om ero, 456 U.S. a t  661.

 The Dist r ict  Cour t  a lso relied on Glens Falls Building & Constr.17

T rades Council (Indeck  Constr.), 350 N.L.R.B. 417 (2007). This was
cer ta in ly er roneous, as the NLRB sta ted in  Indeck  tha t  it  was not
deciding whether  union-signa tory clauses might  be protected by §
8(e)’ s proviso if directed a t  the common situs problem. “ The Board has
yet  to determine whether  an  a lterna t ive basis for  proviso coverage
exists under  th is Connell common-situs dictum, and we find  no need  to
do so here.”  Id . a t  421 (emphasis added); see also id . a t  n .13. Indeck
thus offer s no suppor t  wha tsoever  to the Dist r ict  or  Union .  

 Woelke & R om ero, 456 U.S. a t  653 (“ the [Connell] Cour t  decided18

tha t  the proviso did not  exempt  subcont ract ing agreements tha t  were
not  sought  or  obta ined in  the context  of a  collect ive-barga ining
rela t ionship, even  though they were covered by the pla in  language of
the sta tu te.” ); id . a t  653 n .8 (“ The [Connell] Cour t  concluded, however ,
tha t  the protect ion  of the proviso ‘extends only to agreements in  the
context  of collect ive barga in ing rela t ionships.’ ” ) (quoting Connell, 421
U.S. a t  633).
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& R om ero in  reaching it s conclusion . But  Woelke & R om ero suppor t s the

opposite conclusion—tha t  a  collect ive barga in ing rela t ionship is required

to sa t isfy § 8(e)’ s proviso.17

First , Woelke & R om ero sta ted tw ice tha t  Connell requires a

collect ive barga in ing rela t ionship to sa t isfy § 8(e)’ s proviso.  The18

opin ion  made no reference to any common-situs except ion  to th is
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requirement . This omission  appears to be in tent iona l, a s the Cour t

discussed the common-situs issue a t  length . S ee id . a t  661-63. 

Second, Woelke & R om ero reitera ted tha t  § 8(e) was in tended “ to

rest r ict  the ability of unions to engage in  top-down organizing

campaigns,”  id . a t  663, and tha t  such  pressure is permissible only in

the context  of a  collect ive barga ining rela t ionship. “ [W]e believe tha t

Congress endorsed subcont ract ing agreements obtained  in  the context of

a collective bargaining relationship—and decided to accept  wha tever

top-down pressure such  clauses might  en ta il.”  Id . (emphasis added).  

Third, a  common situs except ion  would not  address the problem

peculia r  to “ st ranger”  employers tha t  Woelke & R om ero held was the

basis for  the Connell decision . 

In  Connell, the Cour t  was confronted with  a  novel and apparen t ly
fool-proof organiza t ional tact ic: “ st ranger”  picket ing a imed a t
pressur ing employers with  whom the union  had no collect ive
barga ining rela t ionship, and whose employees it  had no in terest  in
represent ing, in to signing union  signa tory subcont ract ing
agreements. Because there was no recognit iona l object ive to the
picket ing, it  did not  viola te § 8(b)(7), 29 U.S.C. § 158(b)(7). And
because the subcont ract ing clause appeared to be protected by the
const ruct ion  indust ry proviso, the picket ing was a rguably not
prohibited by § 8(b)(4)(A), 29 U.S.C. § 158(b)(4)(A), which  bans
picket ing to secure agreements made unlawful by § 8(e). The Cour t
concluded, however , tha t  the protect ion  of the proviso ‘extends only
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to agreements in  the context  of collect ive barga in ing rela t ionships.’ ”

Id . a t  653 n .8 (quoting Connell, 421 U.S. a t  633). 

Connell it self makes clear  tha t  the Supreme Cour t ’ s ch ief concern

was union  organizing pressure brought  on  and through st ranger

employers. The Cour t  fea red tha t  “ if we agreed . . . tha t  the

const ruct ion  indust ry proviso au thor izes subcont ract ing agreements

with  ‘ st ranger ’  cont ractors . . . our  ru ling would give const ruct ion

unions an  a lmost  unlimited organiza t iona l weapon.”  421 U.S. a t  631.

“ The union  would be free to en list  any genera l cont ractor  to br ing

economic pressure on  nonunion  subcont ractors.”  Id . The Cour t  r equ ired

a  collect ive barga in ing rela t ionship to stop th is from occur r ing. 

A common situs except ion  would  do noth ing to address the problems

with  st ranger  employers ident ified in  Connell and  Woelke & R om ero.

It  would not  prevent  unions from coercing st ranger  employers to enter

in to subcont ract ing clauses under  §§ 8(b)(7) or  8(b)(4) of the NLRA. Nor

would it  r educe the top-down pressure unions could wrongfully impose

through st ranger  employers. Instead, a  common situs except ion  would

gran t  un ions the very “ unlimited organiza t iona l weapon”  tha t  the



  The Cour t  ident ified the pr incipa l purpose of § 8(e) as19

elimina t ing a  loophole in  exist ing law tha t  permit ted un ions and
employers volunta r ily to agree to engage in  otherwise illega l secondary
boycot t s. Id . a t  654-55. 

-24-

Connell Cour t  sought  to prohibit : subcont ract ing agreements with

st ranger  employers. 421 U.S. a t  631.

F ina lly, Woelke & R om ero held tha t  § 8(e) was not pr imar ily a imed a t

the common situs issue. S ee 456 U.S. a t  662. In  dicta , the Connell Court

flir ted with  the proposit ion  tha t  § 8(e)’ s proviso may “ possibly [extend]

to common-situs rela t ionships on  par t icu la r  jobsites as well,”  due to

“ congressiona l references to the Denver Building T rades problem.”  

421 U.S. a t  633 (emphasis added). But  in  Woelke & R om ero, the Cour t

rejected th is proposit ion  as “ rest [ing] on  fau lty premises.”  Id . a t  662.

“ [T]he proviso was not  designed solely as a  response to the Denver

Build ing T rades problem”  and “ is only par t ly concerned with  jobsite

fr ict ion .”  456 U.S. a t  662. Indeed, “ the problem of jobsite fr ict ion

between union and nonunion  workers received rela t ively lit t le

emphasis”  from Congress when it  enacted § 8(e). Id .  The Woelke &19

R om ero Cour t  u lt imately held tha t  a  subcont ract ing clause tha t  was not
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a imed a t  reducing fr ict ion  on  a  par t icu la r  jobsite, bu t  tha t  was obta ined

with in  the context  of a  collect ive barga in ing rela t ionship, was saved by

§ 8(e)’ s proviso.  

The Dist r ict  Cour t  tu rned Woelke & R om ero on it s head by cit ing it

for  the proposit ion  tha t  § 8(e)’ s proviso protects un ion  signatory

clauses negot ia ted outside of a  representa t iona l rela t ionship if a imed a t

reducing jobsite fr ict ion . The case stands for  the exact opposite

conclusion—that  the proviso requires a  collect ive barga ining

rela t ionship and not  a  common situs object ive. 

Here, the Dist r ict  lacks a  collect ive barga ining rela t ionship with  the

Union . Accordingly, if it  were a  pr iva te en t ity, it  could not  lawfully

en ter  in to  the un ion  signatory clauses with  the Union  under  Connell

and Woelke & R om ero.

CONCLUSION  

Only employers engaged pr imar ily in  the const ruct ion  indust ry tha t

have a  collect ive barga in ing rela t ionsh ip with  a  un ion  can  en ter  in to

pre-hire agreements tha t  conta in  union signa tory clauses under  §§ 8(f)

and (e) of the NLRA. The Dist r ict  is not  a  const ruct ion-indust ry



-26-

cont ractor  and lacks a  representa t iona l rela t ionship with  the Union . If

the Dist r ict  was a  pr iva te en t ity, it  would viola te the NLRA by enter ing

in to the PSA. Accordingly, the Dist r ict  cannot  cla im market  par t icipan t

sta tus and it s conduct  is preempted by the NLRA. 

Respect fu lly submit ted th is 1st  day of J u ly 2009.

/s/ William L. Messenger
William L. Messenger
c/o Nat iona l Right  to Work 

Foundat ion
8001 Braddock Rd., Suite 600
Spr ingfield, VA 22160
703.321.8510
703.321.9319 (fax)
wlm@nrtw.org 

Counsel for Am icus N ational R ight to
Work  Legal Defense Foundation
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