
Case  No. 08-2354

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

______________________________________

ELIZABETH PICHLER, et al.,

Appellees / P la in t iffs,

v.

UNITE (UNION OF NEEDLETRADES, INDUSTRIAL & TEXTILE
EMPLOYEES), et al.,

Appellees / Defendants,

v.

NATIONAL RIGHT TO WORK LEGAL DEFENSE FOUNDATION, 

Appellant  / In tervenor  

______________________________________

On Appea l from the Dist r ict  Cour t  
for  the Eastern  Dist r ict  of Pennsylvania  
______________________________________

REP LY BRIEF OF AP P ELLANT NATIONAL RIGHT 
TO WORK LEGAL DEFENSE FOUNDATION

______________________________________

William L. Messenger , Esq.
c/o Nat iona l Right  to Work
  Lega l Defense Founda t ion
8001 Braddock Road, Suite 600
Spr ingfield, VA 22160



i

TABLE OF CONTENTS

 Page

SUMMARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1

STATEMENT OF THE FACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

I. UNITE’ s Compla in ts Tha t  the West law Records May 
Not  Be Per fect ly Accura te Are Baseless and Ir relevant . . . 2

 
ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

I. The Founda t ion  Has Standing to Seek Modifica t ion  
of the Protect ive Order . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

 
II. The Dist r ict  Cour t  Er red by Not  Modifying the 

Protect ive Order  to Permit  the Founda t ion  to In form
Individua ls Tha t  UNITE Searched Their  Motor  Vehicle
Records . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

CERTIFICATE OF COMPLIANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
 



ii

TABLE OF AUTHORITIES

Cases                                                                                                                                      Page

Chedad v. Gonzales, 
497 F .3d 57 (1st  Cir . 2007) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Hazen Paper Co. v. B iggins, 
507 U.S. 604 (1993) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7

Heuer v. U.S . S ecretary of S tate, 
20 F .3d 424 (11th  Cir . 1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

In  re Kaiser Alum inum  Corp., 
456 F .3d 328 (3d Cir . 2006) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Pansy v. Borough of S troudsburg, 
23 F .3d 772 (3d Cir  1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

 
Pichler v. UN IT E , 

446 F . Supp. 2d 353 (E .D. P .A. 2006) . . . . . . . . . . . . . . . . . . . . . . . 3

Pichler v. UN IT E , 
__F .3d __, Case Nos. 06-CV-4522, 06-CV-4721(3d Cir . 2008) . 1,10

Pichler v. UN IT E , 
228 F .R.D. 230, (E .D. Pa . 2005) . . . . . . . . . . . . . . . . . . . . . . . . . . 18

United  S tates v. Wecht, 
484 F .3d 194 (3d Cir . 2007) . . . . . . . . . . . . . . . . . . . . . . . . . . . 12,20

Dr iver ’ s Pr ivacy Protect ion  Act  of 1994 (“ DPPA” ), 
18 U.S.C. § 2721 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim
18 U.S.C. § 2721(b)(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim



-1-

SUMMARY OF ARGUMENT 

This Cour t  has concluded tha t  UNITE viola ted the Dr iver ’ s Pr ivacy

Protect ion  Act  of 1994 (“ DPPA” ), 18 U.S.C. § 2721, by obta in ing

persona l informat ion  from individua ls’  motor  vehicle records in

connect ion  with  the un ion’ s organizing campaign  aga inst  Cin tas

Corpora t ion .  S ee Pichler v. UN IT E , ___ F .3d ___ , Case Nos. 06-CV-

4522, 06-CV-4721 (3d Cir ., 9 Sept . 2008).  West law Records crea ted in

Pichler revea l tha t  UNITE a lso conducted over  twelve-thousand motor

vehicle record searches unrela ted to it s Cin tas campaign .  In  th is act ion ,

the Founda t ion seeks permission to use the West law Records to not ify

the individua ls subject  to those sea rches tha t  their  motor  vehicle

records were accessed by UNITE in  viola t ion  of the DPPA. 

UNITE’ s pr incipa l defense is tha t  the Founda t ion  will viola te the

DPPA if it  uses the West law Records to inform individua ls tha t  UNITE

viola ted their  DPPA r ights.  S ee UNITE Br ., 24-33.  Thus, UNITE seeks

to conceal it s viola t ions of the DPPA with  the DPPA it self.  To

character ize th is defense as brazen  would be an  understa tement .  
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UNITE’ s a rgument  is un tenable.  The DPPA would be self-defea t ing

if it  protected a  wr it t en  log of thousands of DPPA viola t ions (the

West law Records) and made it  unlawful to in form individua ls tha t  their

motor  vehicle records were accessed in  viola t ion  of the DPPA.

Specifica lly, the Founda t ion’ s use of the West law Records is

permissible because it  will be “ pursuant  to an  order  of a  Federa l . . .

cour t”  under  18 U.S.C. § 2721(b)(4).  In  th is case, the Foundat ion  is

request ing an  order  from a  federa l cour t  tha t  permits it  to use the

West law Records to not ify individua ls tha t  UNITE searched their  motor

vehicle records.  S ee Founda t ion’ s Proposed Modifica t ion  to Protect ive

Order  (J A 116-17).  By defin it ion , th is use of the West law Records will

be “ pursuant  to an  order  of a  Federa l . . . cour t”  under  § 2721(b)(4) and

lawfu l under  the DPPA.

STATEMENT OF THE FACTS

I. UNITE’ s  Com plain ts  Th at the  We stlaw  Records  May Not Be
P e rfe ctly  Accu rate  Are  Base le ss  an d Irre le van t 

UNITE a lleges tha t  the West law Records a re not  a  completely

accura te record of it s motor  veh icle record searches because the

West law Records a re a  recrea t ion  of those searches.  UNITE Br ., 12-13,



  UNITE offered no proof to suppor t  th is a llega t ion  other  than  a1

conclusory sta tement  from it s counsel.  S ee Affidavit  of T. Kennedy, ¶  16
(J A 20).  Nor  does UNITE sta te how many of the 13,700 searches listed
on the West law Records were not  of motor  vehicle da tabases.  
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44-45.  The un ion  fur ther  a lleges tha t  the records include some searches

of non-motor  vehicle da tabases.  Id .   1

UNITE’ s cla ims are belied by it s stipu lation  tha t  “ West’ s records

indica te tha t  there were approximately 13,700 motor  vehicle searches

on West law by UNITE from August  2002 to October  13, 2004.”  

St ipula t ion , ¶  66 (J A 123) (emphasis added).  The Dist r ict  Cour t  recited

th is st ipu la ted fact  in  it s published decision .  S ee S.J . Order , 13 

(J A 141), published a t  Pichler v. UN IT E , 446 F . Supp. 2d 353, 361 

(E .D. P .A. 2006).  UNITE cannot  now asser t  tha t  the West law Records

do not  list  it s sea rches of motor  vehicle records. 

UNITE’ s two specific compla in ts about  the West law Records are

baseless.  F ir st , the West law Records being recrea t ions of UNITE’ s

searches does not  mean  tha t  the records a re in  any way inaccura te. 

West  crea ted the records by conduct ing in  2005 the exact  same searches

tha t  UNITE conducted between J u ly 2002 and October  2004.
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UNITE’ s asser t ion  tha t  some informat ion  ret r ieved in  the searches

conducted by West  in  2005 may differ  from the informat ion  tha t  UNITE

retr ieved between 2002-04, because of upda tes to the da tabase, is both

specula t ive and ir relevant .  UNITE Br ., 11-12, 44.  It  is specula t ive

because UNITE has produced no evidence to suppor t  th is a llega t ion . 

Indeed, UNITE asser t s tha t  “ an  unknown num ber of names and

addresses tha t  appear  on  these list s were never  produced to UNITE.”  

Id . a t  11 (emphasis added).  Out  of UNITE’ s approximately 13,700

motor  vehicle record searches, the number  of different  resu lt s could be

de m in im us.  In  any event , UNITE’ s specula t ion is ir relevant  because

it  does not  change the fact  tha t  the West law Records a re an  accura te

replica t ion  of UNITE’ s motor  vehicle record searches.

Second, UNITE’ s cla im tha t  the West law records include sea rches of

non-motor  vehicle da tabases is refu ted by it s st ipula t ion  tha t  “ West’ s

records indica te tha t  there were approximately 13,700 m otor vehicle

searches on West law by UNITE.”   St ipula t ion , ¶  66 (emphasis added). 

Even if the West law Records do include some searches of non-motor

vehicle da tabases, these sea rches can  be easily ident ified because: 



  Of the 13,700 searches conducted by UNITE, about  1,576 were2

rela ted to the Pichler Pla in it ff Class.  St ipula t ion , ¶ ¶  66-67 (J A 123). 
Thus, UNITE conducted 12,124 motor  vehicle sea rches tha t  a re
unrela ted to the Pichler Pla in t iff Class.  (13,700 - 1,576 = 12,124).
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(1) the da tabase listed will not  be a  motor  vehicle da tabase; and (2) the

search  query will not  be a  license pla te number .  Any searches of non-

motor  vehicle da tabases included in  the West law Records can  be easily

filtered out  from the relevant  motor  vehicle record sea rches.

F ina lly, even  assuming arguendo tha t  the West law records a re not

per fect ly accura te, the Protect ive Order  should st ill be modified as

requested by the Foundat ion .  It  is undisputed tha t  West law Records

list  “ approximately 13,700 motor  vehicle searches on  West law by

UNITE,”  of which  approximately 12,124 a re not  covered by the Pichler

lit iga t ion .  Id .   Even  if the West law Records do include a  few fa lse2

posit ives, th is would not  just ify keeping up to twelve-thousand

individua ls in  the dark about  UNITE’ s invasion  of their  pr ivacy and

viola t ion  of their  DPPA r ights.



  UNITE hypothesizes about  the Founda t ion’ s mot ives for  not3

addressing the union’ s DPPA argument  in  it s opening br ief, even  going
so fa r  as to cast  the Founda t ion  as Hamlet  in  an  imaginary dia logue
with  it self over  the issue.  S ee UNITE Br ., 31-33.  The issue was not
addressed in  the Founda t ion’ s opening br ief for  a  simple reason: the
Dist r ict  Cour t  did not  rely upon the a rgument .  The purpose of an
opening br ief is to establish  why the order  on  appea l should be reversed,
not  to preempt ively rebut  a rguments tha t  could be ra ised by appellees.
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ARGUMENT 

I. Th e  Fou n dation  Has  Stan din g to Se e k  Modification  of th e
P rote ctive  Orde r 

UNITE concedes, as it  must , tha t  the Founda t ion  has standing to

seek modifica t ion  of the Protect ive Order  if it  prevents the Founda t ion

from obta in ing informat ion  from another  par ty.  UNITE Br ., 21; cf.

Founda t ion  Br ., 16-19.  The Founda t ion  established in  it s opening br ief

tha t  P la in t iffs willingness to provide the West law Records to the

Founda t ion  but  for  the Protect ive Order  establishes it s standing under

numerous Third Circu it  precedents.  S ee Foundat ion  Br ., 16-19.

UNITE’ s only rebut ta l is tha t  the Founda t ion  cannot  lawfully

obta in  the West law Records from Pla in t iffs to not ify individua ls tha t

UNITE viola ted their  DPPA r ights because th is would it self viola te the

DPPA.  UNITE Br ., 22-34.   This a rgument  is un tenable because it3



  S ee also Hazen Paper Co. v. B iggins, 507 U.S. 604, 617 (1993)4

(reject ing “ a  wholly circu la r  and self-defea t ing in terpreta t ion”  of a
sta tu te); Chedad v. Gonzales, 497 F .3d 57, 64 (1st  Cir . 2007) (reject ing
in terpreta t ion  tha t  leads to a  “ self-defea t ing resu lt” ).
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would render  the DPPA self-defea t ing and because the Founda t ion’ s

act ion  is permissible under  18 U.S.C. § 2721(b)(4) of the Act . 

It  is a  “ maxim of sta tu tory const ruct ion  tha t  in terpreta t ions of

sta tu tes which  lead to illogica l or  self-defea t ing resu lt s should not  be

imputed to the Legisla ture as the in tended meaning of the sta tu te.”  

Heuer v. U.S . S ecretary of S tate, 20 F .3d 424, 427 (11th  Cir . 1994).   The4

DPPA would frust ra te it s own remedia l purpose if it  protected evidence

of DPPA viola t ions, such  as the West law Records. 

It  is a lso “ [a ] basic tenet  of sta tu tory const ruct ion  . . . tha t  cour ts

should in terpret  a  law to avoid absurd or  biza r re resu lt s.”   In  re Kaiser

Alum inum  Corp., 456 F .3d 328, 338 (3d Cir . 2006).  UNITE’ s theory

leads direct ly to an  absurd resu lt : the DPPA would bar  vict ims of DPPA

viola t ions from lea rn ing of viola t ions of their  r ights by prohibit ing the

use or  disclosure of evidence of DPPA viola t ions.  “ Whist le blowers”  of

DPPA viola t ions would themselves viola te the sta tu te.  For  example,
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under  UNITE’ s theory, the union  could litera lly publish  a  document

ent it led “ A Complete List  of UNITE’ s Illega l Motor  Vehicle Record

Searches, 2002-2004,”  and it  would be unlawful under  the DPPA for

anyone to use th is document  to inform others tha t  they a re listed in  it . 

Here, the West law Records are a  list  of UNITE’ s illega l motor

vehicle record sea rches between 2002-2004.  It  would be incongruous, to

say the least , if UNITE could use the DPPA to h ide it s thousands of

DPPA viola t ions from it s vict ims.  UNITE’ s not ion  that  the DPPA

makes it  un lawful to not ify individua ls tha t  their  DPPA r ights were

viola ted would turn  the sta tu te on  it s head. 

If anyth ing, the Foundat ion  not ifying individua ls tha t  their  motor

vehicle records were wrongfully accessed by UNITE advances the

pr ivacy interests tha t  the DPPA protects.  This not ifica t ion  will permit

individua ls to exercise their  lega l r igh ts under  the sta tu te.  Absent  such

not ifica t ion , up to twelve-thousand individua ls may never  lea rn  tha t

UNITE invaded their  pr ivacy and viola ted their  DPPA r ights. 



  It  is for  th is reason  tha t  modifica t ion  of the Protect ive Order  will5

it self sa t isfy P la in t iffs’  demand for  assurance tha t  providing the
West law Records to the Founda t ion  will not  viola te the DPPA.  S ee
Let ter  from Pla in t iffs to Founda t ion  (6 August  2007) (J A 111-12).
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The Foundat ion’ s request  to use the West law Records is a lso

permit ted by § 2721(b)(4) of the DPPA for  three reasons.  This sect ion

permits disclosure of informat ion  obta ined from motor  vehicle records:

For  use in  connect ion  with  any civil, cr imina l, administ ra t ive, or
a rbit ra l proceeding in  any Federa l, Sta te, or  loca l cour t  or  agency or
before any self-regula tory body, including the service of process,
invest iga t ion  in  an t icipa t ion  of lit iga t ion , and the execut ion  or
enforcement  of judgments and orders, or  pursuan t  to an  order  of a
Federa l, Sta te, or  loca l cour t .

18 U.S.C. § 2721(b)(4).

F ir st , the West law Records will be used “ pursuant  to an  order  of a

Federa l . . . cour t”  under  § 2721(b)(4).  In  th is act ion , the Founda t ion  is

expressly request ing tha t  a  federa l cour t  en ter  an  order  tha t  permits it

to use the West law Records to send not ices to the vict ims of UNITE’ s

motor  vehicle record searches.  S ee Founda t ion’ s Proposed Modifica t ion

to Protect ive Order  (J A 116-17).  By defin it ion , th is use of the West law

Records will be “ pursuant  to an  order  of a  Federa l . . . cour t”  and

permissible under  § 2721(b)(4).5
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Second, the Founda t ion’ s use of the West law Records will be “ in

connect ion  with  any civil . . . proceeding in  any Federa l . . . cour t”  under

§  2721(b)(4).  Specifica lly, the use will be in  connect ion  with  the Pichler

lit iga t ion .  In  Pichler, evidence was uncovered tha t  UNITE viola ted the

r ights of thousands of individua ls in  same manner  tha t  UNITE viola ted

the r igh ts of the Pichler Pla in t iffs and P la in t iff Class.  Using evidence of

wrongdoing revea led in  Pichler to inform similar ly situa ted vict ims is

an  act ion  “ in  connect ion  with”  the Pichler case.

Third, the Foundat ion’ s use of the Weslaw Records will be pursuant

to an  “ invest iga t ion  in  an t icipa t ion  of lit iga t ion”  under  § 2721(b)(4)

because the Founda t ion  in tends to provide free lega l a id to employees

who contact  it  upon  learn ing tha t  UNITE viola ted their  DPPA r igh ts. 

S ee Proposed Not ifica t ion  (J A 118-19).  In  Pichler, th is Cour t  held tha t

UNITE’ s use of informat ion from motor  vehicle records did not  qua lify

for  th is except ion  because UNITE a lso acted for  a  non-permissible

purpose (organizing) in  addit ion  to invest iga t ing cla ims.  S ee Pichler,

slip. op. a t  22-23.  Here, by cont rast , the Founda t ion  is not  act ing for

dua l purposes.  The Founda t ion  seeks solely to not ify individua ls about
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UNITE’ s viola t ion  of their  pr ivacy r ights under  the DPPA.

Moreover , the Founda t ion  using evidence of UNITE’ s DPPA

viola t ions to not ify individua ls about  th is viola t ion  of their  lega l r ights

is noth ing like UNITE’ s indiscr imina te cla im t rolling found unlawful

in  Pichler.  UNITE accessed the motor  veh icle r ecords of Cin tas

employees to drum up any cla ims it  could find aga inst  the company. 

S ee S.J . Order , 15-19 (J A 143-47).  Impor tan t ly, UNITE did not  know if

the people it  loca ted through their  license pla te numbers even  had any

lega l cla ims.  Id .; see also id . a t  15 (“ UNITE representa t ives test ified

tha t  before contact ing someone they did not  know whether  tha t  person

was aware of any possible lega l issues” ) (J A 143). 

Here, by cont rast , the Founda t ion  is not  blindly fish ing for  lega l

cla ims.  It  is known tha t  UNITE viola ted the DPPA r ights of most  of the

individua ls listed in  the West law Records.  The Founda t ion  not ifying

these individua ls about  a  specific and act ionable cla im tha t  they have

under  the DPPA, and with  respect  to which  the Foundat ion  will provide

free lega l a id, is an  act ion  pursuant  to an  “ invest iga t ion  in  an t icipa t ion



  The permissible uses listed in  § 2721(b)(4) a re wr it ten  in  the6

disjunct ive.  Thus, the Founda t ion’ s use of the West law Records is
lawful if permissible for  any of the three reasons sta ted above. 
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of lit iga t ion”  with in  the pla in  meaning of tha t  phrase.6

In  shor t , the DPPA does not  make it  un lawful for  the Founda t ion  to

use the West law Records to not ify individua ls tha t  UNITE viola ted

their  DPPA r ights.  Cont ra ry to UNITE’ s asser t ions, the sta tu te is not

self-defea t ing and does not  frust ra te it s own enforcement .

II. Th e  Dis tric t  Cou rt Erre d By Not Modify in g  th e  P rote ctive
Orde r to  P e rm it th e  Fou n dation  to  In form  In div idu als  Th at
UNITE Se arch e d Th e ir Motor Ve h ic le  Re cords   

UNITE does not  dispute tha t  individua ls whose motor  vehicle records

were sea rched by UNITE have an  in terest  in  lea rn ing about  th is

invasion  of their  pr ivacy.  Nor  could UNITE plausibly cla im tha t

thousands of cit izens have no in terest  in  knowing about  a  viola t ion  of

their  DPPA r ights.  Thus, the Foundat ion  has clea r ly established a

basis for  modifying the Protect ive Order .  S ee Founda t ion  Br ., 22-23.

UNITE has fa iled to sa t isfy it s burden  of proving tha t  modifica t ion  of

the Protect ive Order  will cause a  “ clea r ly defined and ser ious in jury.”  

United  S tates v. Wecht, 484 F .3d 194, 211 (3d Cir . 2007); see Foundat ion
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Br ., 23-29.  UNITE offers only inapposite a rguments tha t  would be

ir relevant  even if t rue.  Indeed, most  of UNITE’ s content ions were

refu ted in  the Founda t ion’ s opening br ief.  UNITE’ s a rguments will

be addressed in  the order  in  which  they were made.

P u bl ic R igh t  of Access .  UNITE argues a t  length  tha t  there is no

public r igh t  of access to the West law Records.  UNITE Br ., 34-37.  The

Foundat ion  has never  a rgued to the cont ra ry.  The Foundat ion’ s access

to the records is th rough P la in t iffs.  UNITE is refu t ing a  st raw-man

argument  made only by it self. 

Un ion  Or ga n iz in g  S t r a t egy .  UNITE cla ims tha t  it s confiden t ia l

organizing st ra tegies a re the equ iva len t  of t r ade secrets.  UNITE Br .,

38-37.  Even  if th is were t rue in  some circumstances, it  is ir relevant

here because the West law Records: (1) do not  descr ibe any confident ia l

UNITE organizing st ra tegies; (2) a re not  in terna l un ion  documents, but

were crea ted by a  th ird par ty a t  the behest  of P la in t iffs; (3) a re a  log of

DPPA viola t ions, and thus not  en t it led to protect ion  from disclosure

even  if UNITE’ s illega l pract ice of sea rch ing motor  vehicle records

were considered a  union t rade secret ; and (4) will not  be disclosed or
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reta ined by the Founda t ion  in  any event , bu t  will be used solely to send

one let ter  tha t  not ifies individua ls tha t  their  motor  vehicle records were

searched by UNITE.  S ee Founda t ion  Br ., 30-32.

UNITE’ s only counter -a rgument  to these points is tha t  not ifying

individua ls tha t  it  searched their  motor  vehicle records will a lso a ler t

the individua ls tha t  they “ were the ta rget  of UNITE organizers.”  

UNITE Br ., 40.  But  there is no legit imate in terest  in  ensur ing tha t

cit izens remain  oblivious to the fact  tha t  they were “ ta rgets of UNITE

organizer s,”  pa r t icu la r ly when  those organizer s used means illega l

under  the DPPA to ta rget  them.  Id .  Any advantage tha t  UNITE ga ins

in  surpr ising it s prey dur ing organizing campaigns is not  a  t rade secret

and cannot  just ify concea ling it s viola t ions of the DPPA. 

Efficien cy .  UNITE avers tha t  modifying the Protect ive Order  will

not  promote efficiency because Founda t ion  a t torneys do not  cur ren t ly

represent  clien ts with  DPPA cla ims aga inst  UNITE.  UNITE Br ., 40-42. 

But  the purpose of th is act ion  is to inform thousands of individua ls 

who are unaware tha t  UNITE accessed their  motor  vehicle records. 

UNITE does not  dispute tha t  the most  efficient  and comprehensive way



  Again , the Foundat ion  will not  it self reta in  any in forma t ion7

about  individua ls der ived from the West law Records under  the
Proposed Modifica t ion  to the Protect ive Order  (J A 116). 
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to not ify th is la rge number  of a ffected individua ls is to mail a  not ice to

each  person .  S ee Founda t ion  Br ., 27-28.

   P r iva cy In t er est s .  The most  jaw-dropping a rgument  ra ised by

UNITE is tha t  “ [t ]he modifica t ion  sought  by NRTW inherent ly viola tes

the pr ivacy in terests of the pr iva te individua ls NRTW seeks to contact .”  

UNITE Br ., 45, 42-25.  Thus, UNITE argues tha t  in form ing a  person

tha t  UNITE invaded their  pr ivacy it self viola tes the person’ s pr ivacy. 

This counter -in tu it ive not ion  is baseless.  S ee Founda t ion  Br ., 23-25.    7

UNITE’ s theory would require accept ing tha t  individua ls have a

pr ivacy in terest  in  rem aining ignorant as to invasions of their  own

pr ivacy.  Under  th is logic, it  would serve a  woman’ s pr ivacy in terests

to not  tell her  tha t  she is the object  of a t ten t ion  of a  peeping tom,

because the act  of in forming her  would invade her  pr ivacy.   

In  rea lity, not ifying individua ls about  invasions of their  pr ivacy only

advances their  pr ivacy interests.  It  is for  th is reason  tha t  the Protect ive

Order  should be modified: so tha t  up to twelve-thousand cit izens can



  Pa r t icu la r ly r ich  is UNITE’ s asser t ion  tha t  individua ls “ a re8

ent it led to their  pr ivacy unmolested by NRTW.”   UNITE Br ., 42.  This
from the un ion  tha t  searched the pr iva te motor  veh icle records of up to
13,700 people in  knowing viola t ion  of the DPPA. 
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learn  tha t  UNITE accessed their  pr iva te motor  vehicle records. 

It  is sa id tha t  “ chutzpah”  is defined as killing your  parents, and

then  pleading for  mercy from the cour t  because you a re an  orphan . 

Here, UNITE invaded the pr ivacy of thousands of individua ls by

obta in ing persona l informat ion  from their  motor  vehicle records in

viola t ion  of the DPPA.  UNITE’ s plea  to th is Cour t  tha t  it s

t ransgressions never  be revea led to these individua ls because that

would in t rude upon their  pr ivacy fit s the defin it ion  of chutzpah  well.8

P u bl ic  P er son .  UNITE cla ims tha t  it  is not  a  public person  because

it  is not  a  government  agency.  UNITE Br ., 46-48.  The Founda t ion

never  cla imed tha t  UNITE was an  a rm of the sta te.  UNITE is a  pr iva te

ent ity with  a  h igh  public profile and tha t  is subject  to numerous public

disclosure requirements.  S ee Founda t ion  Br ., 28.  This h igh public 

profile would diminish  any cla im to pr ivacy tha t  UNITE asser ted on  it s

own beha lf.  S ee Pansy v. Borough of S troudsburg, 23 F .3d 772, 783-84



-17-

(3d Cir  1994) (“ pr ivacy in terests a re diminished when the par ty

seeking protect ion is a  public person” ).  But  since UNITE makes no

cognizable cla im to any “ pr ivacy”  in terest  in  prevent ing individua ls

from lea rn ing tha t  it  sea rched their  motor  vehicle records, whether

UNITE has a  diminished expecta t ion  of pr ivacy because it  is a  public

person  is ir relevant .

Alt er n a t ive Mea n s .  UNITE cla ims tha t  the Founda t ion  has

a lterna te means to reach  individua ls whose motor  vehicle records were

searched by UNITE because those individua ls could contact  the

Founda t ion  in  response to a r t icles on  it s website.  UNITE Br ., 48-49. 

This ignores tha t  the purpose of th is act ion  is to not ify individua ls who

are unaware tha t  UNITE accessed their  motor  vehicle records. 

Individua ls who do not  know tha t  UNITE specifica lly accessed their

motor  veh icle records obviously cannot  contact  the Foundat ion  about

th is viola t ion  of their  r igh ts.  S ee Founda t ion  Br ., 32-33.

The vast  major ity of individua ls whose motor  vehicle records were

accessed by UNITE likely have no idea  tha t  their  pr ivacy was invaded

in  th is manner .  Absen t  unusual circumstances, individuals would have



  For  example, a  former  P la in t iff in  Pichler (Kath leen  Kelly) was9

a ler ted to UNITE’ s pract ice because “ she dr ives a  ca r  tha t  her
boyfr iend and housemate, Russell Chr ist ian , owns,”  and tha t  “ [w]hen
the organizer  came to their  home, he asked to speak to Chr ist ian .”  
Pichler v. UN IT E , 228 F .R.D. 230, 237 n .14 (E .D. Pa . 2005).  Absent  the 
happenstance of the organizer  asking for  Mr . Chr ist ian , Ms. Kelly
would have no reason  to suspect  tha t  the UNITE obta ined her  home
address from a  sea rch  of motor  vehicle records.
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no way to know tha t  UNITE obta ined their  address or  telephone

number  from their  motor  veh icle r ecords.  It  is cer ta in ly un likely tha t

UNITE’ s organizers admit ted to people tha t  the union  hunted them

down by running their  license pla te numbers.   9

Merely publicizing UNITE’ s genera l pract ice of sea rch ing motor

vehicle records will not  not ify or  a id the specific vict ims of UNITE’ s

sur rept it ious pract ice.  Only a  not ice tha t  informs each  individua l tha t

their motor  vehicle records were sea rched by UNITE can  accomplish

th is ta sk.  The Founda t ion  can  only send such  a  not ice if the Protect ive

Order  is modified to permit  use of the West law Records.   

R el ia n ce .  UNITE cla ims tha t  it  r elied on  the Protect ive Order

because, bu t  for  the order , it  would have objected to West ’ s product ion

of the West law Records.  UNITE Br ., 50.  Tellingly, UNITE never



  UNITE’ s a llega t ions tha t  the West law Records a re not  accura te10

would not  be grounds for  object ing to the product ion  of the records. 
Tha t  compla in t  would merely go to the va lue of the evidence, not  to
whether  it  can  be produced or  whether  it  is admissible. 
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ident ifies the grounds for  such  an  object ion .  The likely reason  is tha t

UNITE had no grounds to object  to P la in t iffs obta in ing th is in format ion

from a  th ird-par ty (West ).     10

UNITE did not  rely on the Protect ive Order  with  respect  to the

West law Records because UNITE did not  produce the records.  In  any

case, any reliance by UNITE on  the Protect ive Order  cannot  just ify

cover ing up evidence tha t  UNITE viola ted the DPPA r igh ts of up to

twelve-thousand individua ls.  S ee Founda t ion  Br ., 33-35.

* * * 

In  summary, UNITE has not  provided any basis for  not  modifying

the Protect ive Order  to permit  the Founda t ion  to not ify individuals tha t

UNITE searched their  motor  vehicle records.  These individua ls have a

sign ifican t  in terest  in  lea rn ing tha t  UNITE viola ted their  pr ivacy and

legal r ights.  UNITE has fa iled to prove tha t  not ifying these individua ls

will in flict  a  “ clea r ly defined and ser ious in jury”  on UNITE or  anyone



-20-

else.  Wecht, 484 F .3d a t  211.  As such , the Protect ive Order  should be

modified as requested by the Founda t ion .

CONCLUSION

For  the foregoing reasons, the Dist r ict  Cour t ’ s Orders Denying the

Founda t ion’ s Mot ion  to Modify the Protect ive Order  and Mot ion  for

Reconsidera t ion  should be REVERSED and the case remanded with

inst ruct ions to modify the Protect ive Order  as the Foundat ion  request s.

Respect fu lly submit ted th is 10th  day of September  2008.

/s/ William L. Messenger
William L. Messenger  (Va  Bar . No 47179)
c/o Nat iona l Right  to Work Lega l Defense      
Foundat ion
8001 Braddock Road, Suite 600
Spr ingfield, Virgin ia  22160
703-321-8510 
wlm@nrtw.org 

mailto:wlm@nrtw.org
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CERTIFICATE OF COMP LIANCE 

I hereby cer t ify tha t : the foregoing br ief complies with  the type

limita t ions of Federa l Ru le App. Procedure 32(a )(7)(B); the br ief

conta ins 3,775 words in  14-poin t  New Century Schoolbook propor t iona l

type; the word processing program used to prepare th is br ief is Word

Per fect  11 for  Windows XP; the elect ronic br ief is ident ica l to the paper

br iefs; the virus protect ion program run  on  the elect ronic version of the

br ief was Sophos Ant i-Virus, Version  7.3.3; and tha t  I am a  member  of

the bar  of th is Cour t . 

/s/ William L. Messenger
William L. Messenger  (Va  Bar . No 47179)
c/o Nat iona l Right  to Work Lega l Defense   
Foundat ion
8001 Braddock Road, Suite 600
Spr ingfield, Virgin ia  22160
703-321-8510 
wlm@nrtw.org 

mailto:wlm@nrtw.org


CERTIFICATE OF SERVICE

I hereby cer t ify tha t  on  10 September  2008, two copies of
Appellan ts’  Reply Br ief were served by F irst  Class U.S. mail, postage
pre-pa id, to the following:   

David B. P icker
Paul Rosen
Spector  Gadon & Rosen,
1635 Market  St reet , 7th  F loor
Philadelphia , PA 19103

Thomas M. Kennedy
Susan  M. J ennik
Kennedy, J ennik & Murray, P .0
113 University P lace - 7th  F loor
New York, NY 10003

Lawrence T. Hoyle, J r .
Ar lene F ickler
Hoyle, F ickler , Herschel, &   
Mathes LLP
One South  Broad St ., Suite 1500
Philadelphia , PA 19107

/s/ William L. Messenger
William L. Messenger
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