UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

SEIU Local 121RN
(Pomona Valley Hospital Medical Center),
{Respondent),

and Case No. 21-CB-14428

Carole Badertscher
(Charging Party).

CHARGING PARTY CAROLE BADERTSCHER’S
MOTION TO RECUSE MEMBER CRAIG BECKER

Charging Party Carole Badertscher hereby moves for recusal of Member Craig
Becker, since any reasonable person would question his ability to fairly and impartially
decide this case, which involves his long-time employer, Service Employees International
Union (SEIU) and one of its affiliates. Moreover, any reasonable person would question
his ability to fairly and impartiaily decide this or any case in which a party is being
provided free legal aid by the National Right to Work Legal Defense Foundation and is
being represented by one of its staff attorneys, as is the case here.

INTRODUCTION: Member Becker is a long-time employee of SEIU, most

recently serving as its Associate General Counsel. (See Exhibit 1, an excerpt from SEIU’s
most recent LM-2 report for 2008. It should also be noted that Member Becker
previously served as Associate General Counsel of the AFL-CIO). In that role, he has

advised and represented that international union and its local affiliated unions for more



than a decade. Charging Party Carole Badertscher is an individual employee opposing
SEIU in both a recent decertification case (No. 21-RD-2840) and in the instant ULP case.
Being an individual employee who cannot afford to litigate against a giant like SETU
and/or its wealthy affiliates,’ Ms. Badertscher turned to the National Right to Work Legal
Defense Foundation (“Foundation™) to provide her free legal aid. Besides paying for the
costs of her litigation, the Foundation provides her with the pro bono services of one of its
staff attorneys, Glenn M., Taubman. (Additional facts will be discussed below, where

relevant).

' According to its LM-2 reparts, SEIU International’s annual revenue exceeds $250
million. In Locke v. Karass, 129 S.Ct. 798 (2009), the Supreme Court found that SETU
International “pools” funds from all of its local unions and uses that “pool” to pay for all of the
litigation of the locals, thus ensuring that the financial power of the parent union is always
available to assist the locals. As noted in a prior case:

The essence of the affiliation relationship is the notion that the parent will bring to bear

its often considerable economic, political, and informational resources when the local is

in need of them. Consequently, that part of a local’s affiliation fee which contributes to
the pool of resources potentially available to the local is assessed for the bargaining umit’s
protection, even if it is not actually expended on that unit in any particular membership
year.
Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 523 (1991). Thus, through its “pooling” device,
Member Becker’s long-time employer, SEIU, is inextricably intertwined with all hitigation
involving its local unions.
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ARGUMENT

1) Member Becker’s recusal is mandated in all cases involving SEIU and/or its affiliates.

The recusal standards for administrative agency officials are analogous to those

governing federal judges. 28 U.S.C. § 45%; Overnite Transp. Co., 329 NLRB 990, 998

(1999) (Member Liebman agreeing that the same standards apply to NLRB Members);

Berkshire Employees Ass’n of Berkshire Knitting Mills v. NLRB, 121 F.2d 235, 238-39

(3d Cir. 1941); see also Cinderella Career & Finishing Schools. Inc. v. FTC, 425 F.2d 583

(D.C. Cir. 1970) (FTC Chairman erred in failing to recuse himself). Whatever standard 1s
used, however, it is axiomatic that a party to a federal adjudicatory proceeding 1s “entitled

as a matter of fundamental due process to a fair hearing.” Overnite Transp. Co., 329

NLRB at 998.
The courts have developed a standard for determining whether a federal
administrator should recuse himseif from quasi-judicial functions because of prior

statements and writings. In Cinderella Career & Finishing Schools. Inc., 425 F.2d at 590,

the court held that the FTC Chairman should have recused himself because of a speech in

228 U.S.C. § 455 states:

(a) Any justice, judge, or magistrate of the United States shall disqualify himself in any

proceeding in which his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice conceming a party, or personal knowledge
of disputed evidentiary facts concerning the proceeding;

(2) Where in private practice he served as lawyer in the matter in controversy, or a lawyer
with whom he previously practiced law served during such association as a lawyer concerning
the matter . . ..



which he drew “hypothetical” examples from a pending case. The court asked whether “a
disinterested observer may conclude that [the agency] has in some measure adjudged the
facts as well as the law of a particular case in advance of hearing it.” Id. at 591. Other

circuits have adopted this “disinterested observer” test. See Sivers v. Pierce, 71 F.3d 732,

741-49 (9th Cir. 1995) (citing Cinderalla Career & Finishing Schools with approval);

Antoniu v. SEC, 877 F.2d 721, 725-26 (8th Cir. 1989); American Medical Ass’n v. FTC,

638 F.2d 443, 448-49 (2d Cir. 1980); Staton v. Mayes, 552 F.2d 908, 913-15 (10th Cir.

1977) (recusal required because case “involves statements on the merits by those who

must make factual determinations™); ¢f. American Cyanamid Co. v. FTC, 363 F.2d 757,

767 (6th Cir, 1966) (applying “reasonable suspicion of unfairness™ standard). Other
federal courts have noted that Cinderella Career & Finishing Schools applies to federal
administrators exercising quasi-judicial power. Starr v. FAA, 589 F.2d 307, 315 (7th Cir.

1978); see Trust & Investment Advisers. Inc. v. Hogsett, 43 F.3d 290, 297-98 (7th Cir.

1994) (reinstating due process claim based on “unconstitutional risk of bias” in state
admmistrative adjudication).

Member Becker is a long-time employee of SEIU, most recently serving as its
Associate General Counsel. (See Exhibit 1, an excerpt from SETU’s 2008 LM-2 report).
In that role, he has advised and represented the international union and its local affiliated
unions. Member Becker has for decades (until his recess appointment) litigated many of

the most important cases for both SEIU International and its affiliated locals. In Locke v.



Karass, 129 S.Ct. 798 (2009), the Supreme Court found that SEIU International pays for
the litigation costs of its local unions through a “pooling of litigation costs™ scheme,
thereby placing Member Becker in the situation of directly working for not only the SEIU
International as its Associate General Counsel but for all of its affiliates as well. As such,
Member Becker and the SEIU International are inextricably intertwined with all litigation
involving the SEIU’s local unions.

For example, a simple Westlaw search reveals that, during his tenure as SEIU
Associate General Counsel, Member Becker represented numerous SEIU locals in a wide

variety of cases. Guardsmark, LLC v. NLRB, 475 F.3d 369 (D.C. Cir. 2007) (SEIU

Local 24/7); NLRB v. Local 32B-32J Service Employees Int’l Union, 353 F.3d 197 (2d

Cir. 2003); First Healthcare Corp. v. NLRB, 344 F.3d 523(6th Cir. 2003) (SEIU Local

399); Stanford Hosp. and Clinics v. NLRB, 325 F.3d 334 (D.C. Cir. 2003) (SEIU Local

715); Beverly Health & Rehab. Serv., Inc. v. NLRB, 317 F.3d 316 (D.C. Cir. 2003)

(SEIU District 1199P); Beverly Health & Rehab. Serv., Inc. v. NLRB, 297 F.3d 468 (6th

Cir. 2002) (SEIU Local 585); NLRB v. DeBartelo, 241 F.3d 207 (2d Cir. 2001) (SEIU

Local 32B-3271); General Service Employees Union, Local 73 v. NLRB, 230 F.3d 909

(7th Cir. 2000) (SEIU Local 73); NLRB v. Hilliard Dev. Corp., 187 F.3d 133 (1st Cir.

1999) (SEIU Local 285); Service Employees Int’l Union Local 102 v. County of San

Diego, 35 F.3d 483, opinion amended & supplemented, 60 F.3d 1346 (9th Cir. 1994);

Beverly Enter.. Inc. v, Trump, 1 F. Supp. 2d 489 (W.D. Pa. 1998) (SEIU Local 585).



Undoubtedly, there have been many other examples of his representation of SEIU’s

affiliates under that union’s “pooling of litigation expenses” program. Locke v. Karass,

129 S. Ct. 798 (2009). Thus, the fact that the instant case involves an affiliate of the
SEIU, rather than the SEIU International itself, changes nothing.

Importantly, Member Becker’s legal employment and executive decision-making
links to SEIU and its affiliates are not part of the distant past. Rather, they are recent and
on-going, up to the very date of his recess appointment by President Obama on March 27,
2010. In Overnite Transportation Co., 329 NLRB 990 (1999), Member Liebman denied a
motion for her recusal in a case involving her former employer, the Teamsters, because
her “relationship with the Teamsters terminated over 10 years ago.” 1d. at 999. In
contrast, Member Becker’s employment and executive decision making relationship with
SEIU and its local unions is current and on-going, at least up to the date his recess
appointment took effect.

Moreover, although the public record is unclear, Charging Party also believes that
Member Becker has worked closely and directly with the union law firm of Van Bourg,
Weinberg, Roger & Rosenfeld or its successors, the same law firm that represents SEIU

Local 121RN in this case and has represented many other SEIU unions over the decades.

(See www.unioncounsel.net regarding the Van Bourg law firm and its successor). A
small sample of the perhaps hundreds of cases in which the Van Bourg law firm

represented SEIU and its affiliates — presumably in consultation with Member Becker



when he was a decision-making SEIU official — include: California Pacific Medical

Center v. Service Employees Int’] Union, 2008 WL 4867059, 185 L.R.R.M. (BNA) 2326

(9th Cir. 2008) (SEIU’s “United Healthcare Workers-West”); Aramark Facility Services
v. Service Employees Int’l Union, Local 1877, 530 F.3d 817 (9th Cir. 2008); NLRB v.

Hanna Boys Center, 940 F.2d 1295 (9th Cir. 1991) (SETU Local 535); Garcia v. Service

Employees Int’] Union, 2009 WL 3561528 (N.D. Cal. 2009) (SEIU Local 1877); SEIU,

Local 2028 v. Rady Children’s Hospital, 2008 WL 5221060, 185 L.R.R.M. (BNA) 3278

(S.D. Cal. 2008) (SEIU Local 2028); Stanford Hospital & Clinics v. Service Employees

Int’] Union, Local 715, 2008 WL 4532557 (N.D. Cal. 2008) (SEIU Local 715); Covenant

Aviation Security, 349 NLRB 699 (2007) (deauthorization case against SEIU Local 790);
Laramie v. County of Santa Clara, 784 F. Supp. 1492 (N.D. Cal. 1992) (SEIU Local 715).

In short, Member Becker’s recent and extensive links to a party in this case, and/or
the attorneys for that party, mandate his recusal.

2) Member Becker’s recusal is mandated in all cases involving the National Right to
Work Legal Foundation or its staff attorneys.

“In determining whether a judge must disqualify himself under 28 U.S.C.
§ 455(b)(1), the question is whether a reasonable person would be convinced the judge

was biased.” Hook v. McDade, 89 F.3d 350, 355 (7th Cir. 1996). The bias or prejudice

“must be grounded in some personal animus or malice that the judge harbors . . . of a kind
that a fair-minded person could not entirely set aside when judging certain persons or

causes.” Id. The bias, hostility and disdain that Member Becker has shown throughout



his career for the National Right to Work Legal Defenses Foundation meets this standard.
Member Becker has directly represented unions in cases where the dissenting

employees opposing the unions were represented by staff attorneys provided through the

legal aid program of the National Right to Work Legal Defense Foundation. Gilpin v.

American Federation of State, County, and Mun. Emplovees, 875 F.2d 1310 (7th Cir.

1989); West v. SEIU Local 434B, Case No. 01-10862 CAS (C.D. Cal.). Here, the
Charging Party is receiving free legal aid from the very same Foundation and its full-time
staff attorneys.

Additionally, Member Becker has made a virtual career of demonstrating rabid
hostility to the Foundation, its staff attorneys and the clients they represent. This
antipathy to the Foundation and the nonunion employees its staff attorneys represent runs
long and deep. In one published diatribe against the Foundation and its staff attorneys,
Member Becker states:

Looking ahead, however, one might reasonably fear that the most radical, partisan
attack on workers and their unions is just about to begin. The Board has seemingly
embraced a litigation strategy initiated by the National Right to Work Legal
Defense Foundation, an organization that purports to represent employees but was
founded by employers in the wake of the Taft-Hartley Act and is funded by the
most anti-union fringe of the employer community, an organization so
ideologically driven that Chief Judge Richard Posner of the United States Court of
Appeals for the Seventh Circuit held that its lawyers are “not an adequate litigation
representative” of class of a employees represented by a union. In the two sets of
pending cases discussed below, many of them instigated by Right to Work, we can
anticipate an effort to place union representation effectively beyond the reach of
most American workers by distorting or ignoring the fundamental values Congress
embraced when it adopted the Act.



Jonathan Hiatt & Craig Becker, At 70, Should the National Labor Relations Act Be

Retired?, 26 Berkeley J. Emp. & Lab. L. 293, 298-99 (2005) (footnotes omitted) (copy
attached as Exhibit 2). Member Becker’s statements are clear proof of his hostility
towards the Foundation, its staff attorneys and the clients they represent. But there is
more.

Member Becker has prejudged many cases brought on behalf of employees
through the Foundation’s legal aid program, such as Dana Corporation & UAW, Case No.
7-CA-46905 (JD-24-05, ALJ Kocol, Apr. 11, 2005) (exceptions pending). Foundation
staff attorneys represent the individual employees who filed the ULP charges in Dana
Corporation. That ground-breaking case addresses whether, under a long line of well-
established Board cases,’® a union’s negotiation of a “neutrality and card check”
agreement containing terms and conditions of employment for employees the union does
not then represent constitutes unlawful pre-recognition bargaining. Member Becker has
viciously criticized the Foundation’s mere involvement in Dana Corporation, wilfully
blinding himself to the independent role of the Board’s General Counsel under 29 §
U.S.C. 153(d). Member Becker states: “[S]purred by the National Right to Work
Foundation, the Board’s General Counsel has placed a number of critical questions before
the Board concerning exactly when those procedures [pre-recognition bargaining] can

begin.” Jonathan Hiatt & Craig Becker, At 70, Should the National Labor Relations Act

} SMI of Worchester, 271 NLRB 1508 (1984); Majestic Weaving Co., 147 NLRB 859
(1964); International Ladies’ Garment Workers® Union v. NLRB, 366 U.S. 731 (1961).

9



Be Retired?, 26 Berkeley J. Emp. & Lab. L. at 301. Surely Member Becker knows that
the General Counsel — and not the National Right to Work Legal Defense Foundation —
has absolute and independent discretion to bring cases forward to the Board for decision.

NLRB v. UFCW Local 23, 484 U.S. 112 (1987). Accordingly, why, other than pure bias

and malice, does Member Becker blame the Foundation and its staff attorneys for the
NLREB General Counsel’s independent and discretionary decision to bring these cases to
the Board for its consideration?

Even more telling of his prejudices and hostility, Member Becker opines that if the

Board rules in Dana Corporation and similar cases in favor of the “ideclogicaily driven”

Foundation-supported employees, then “the free choice guaranteed employees by the Act”

will be destroyed. Jonathan Hiatt & Craig Becker, At 70, Should the National Labor

Relations Act Be Retired?, 26 Berkeley J. Emp. & Lab. L. at 306. Could any reasonable
person think that Member Becker can impartially render decisions in cases filed by or
with the assistance of this “ideologically driven” Foundation and the staff attorneys it
employs?

Incredibly, Member Becker’s hostility to the National Right to Work Legal
Defense Foundation morphs into disdain for the United States Supreme Court as well,

since he alleges that “at the urging of the [National] Right to Work Committee the

Supreme Court has developed a virtual obsession” with cases brought by workers

10



receiving litigation support from the National Right to Work.* Craig Becker, Elections

Without Democracy: Reconstructing the Right to Organize, New Labor Forum, Fall 1998,

Issue 3, p. 97 (emphasis added). (Copy attached as Exhibit 3). “During the last two
decades, the Court has accorded workers represented by unions far greater protections
against use for political purposes of any portion of the dues or fees deducted from their
wages than it has accorded workers against unlawful discharge.” Id.

Member Becker’s insults to the Supreme Court about its “obsession” with hearing
Foundation-assisted claims and protecting individual employee rights presumably refer to
the Court’s landmark decisions in Foundation-supported cases such as Davenpott v.

Washington Education Ass’n, 551 U.S. 177 (2007); Air Line Pilots Ass’n v. Miller, 523

U.S. 866 (1998); Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507 (1991); Communications

Workers v. Beck, 487 U.S. 735 (1988); Chicago Teachers Union v. Hudson, 475 U.S. 292

(1986); Ellis v. Railway Clerks, 466 U.S. 435 (1984); Abood v. Detroit Board of

Education, 431 U.S. 209 (1977), among many others.
Can any reasonable person believe that Member Becker can rule fairly in this or

any other Foundation-assisted case when he has shown a long and “virtual obsession”

* Perhaps unbeknownst to Member Becker, the National Right to Work Legal Defense
Foundation and the National Right to Work Committee are separate and distinct organizations,
although their work is complementary and they are often described as “sister organizations.”

The Foundation, founded in 1968, works solely through the courts to assist employees whose
human or civil rights have been violated by abuses of compulsory unionism. The Commuittee,
founded in 1955, is an educational-lobbying organization that opposes and strives to eliminate all
forms of forced unionism.

11



with the Foundation and the clients represented by its staff attorneys? Hook, 89 F.3d at
355 (recusal mandated when the bias or prejudice is “grounded in some personal animus
or malice that the judge harbors . . . of a kind that a fair-minded person could not entirely
set aside when judging certain persons or causes”).

Despite Member Becker’s insinuations and documented ideological hostility to the
Foundation and the workers that it assists, it is an indisputable fact that the Foundation 1s
a charitable, bona fide, IRS-approved, legal aid organization engaged in legitimate legal

aid work. See e.g.. United Auto Workers v. National Right To Work Legal Defense

Foundation, Inc., 584 F. Supp. 1219, 1223-24 (D.D.C. 1984), aff’d, 781 F.2d 928, 934-35

(D.C. Cir. 1986); see also National Right to Work Legal Defense and Education

Foundation, Inc. v. United States, 487 F. Supp. 801, 808 (E.D.N.C. 1979).> The purpose

of the Foundation includes the assistance of workers in protecting rights guaranteed to
them under the Constitution and laws of the United States, without fee or charge to such
workers. Id. at 802-03.

As noted above, the Foundation has provided the attorneys in successful landmark

5 For more than a decade, ten (10) large unions were given repeated and substantial
opportunities to uncover specific facts regarding their distorted view of the Foundation and its
litigation program. These unions were unable to establish a single fact that “even remotely
suggested that . . . the Foundation . . . cause[d] union members to bring harassing suits against
tabor arganizations or otherwise to disrupt union harmony.” UAW v. NRTWLDF, 781 F.2d 928,
935 (D.C. Cir. 1986), affirming, 584 F. Supp. 1219, 1224 (D.D.C. 1984). Thus, the courts have
repeatedly held that the Foundation is a legitimate legal aid organization like the NAACP Legal
Defense Foundation, the American Civil Liberties Union, and the Legal Aid Society -- to
mention a few.

12



litigation before the United States Supreme Court, a fact Member Becker clearly despises.
The Foundation, through its staff attorneys, has also provided the representation of the
prevailing non-union employees in hundreds of federal court and NLRB cases, another

fact that Member Becker apparently despises. See, e.g., Lucas v. NLRB, 333 F.3d 927

(9th Cir. 2003); Penrod v. NLRB, 203 F.3d 41 (D.C. Cir. 2000); Production Workers v.

NLRB, 161 F.3d 1047 (7th Cir. 1998); Food & Commercial Workers Local 951 v,
Mulder, 31 F.3d 365 (6th Cir. 1994); NLRB v. Office Employees Local 2, 902 F.2d 1164
(4th Cir. 1990); Covenant Aviation Security, 349 NLRB No. 67 (2007) (deauthorization

case against SEIU); Dana Corp., 351 NLRB 434 (2007); Paperworkers Union

(Weyerhaéuser Paper Co.), 320 NLRB 349 (1995); Rochester Mfg. Co., 323 NLRB 260

(1997); California Saw & Knife Works, 320 NLRB 224 (1995); Interstate Bakeries Corp.

& Teamsters Local Union 523, 353 NLRB No. 14 (2008), affirmed, 590 F.3d 849 (10th

Cir. 2009); Albertson’s/Max Food Warehouse, 329 NLRB 410 (1999) (upholding

employees’ statutory right to conduct a deauthorization election at a time of their
choosing).
In contrast to Member Becker’s obsessive enmity, one court has described the
Foundation’s work as:
beneficial to the community and area. . . . The defense of each citizen’s right to
work under the First, Fifth and Fourteenth Amendments is a noble objective. The
public has a paramount interest in insuring that compulsory union arrangements do
not unnecessarily impinge upon each worker’s freedom of thought, association or

speech. . .. Litigation is an appropriate vehicle for an organization to accomplish
that objective.

13



NRTWLDF, 487 F. Supp. at 807 (citations omitted).

Similarly, in certifying a class of nonunion employees who were represented by a
Foundation staff attorney, the United States District Court for the District of Maryland
recognized that the Foundation had supported class action cases successfully before the
United States Supreme Court, and found no hint of impropriety in the relationship

between the Foundation’s staff attorneys and their clients. George v. Baltimore City

Public Schools, 117 FRD 368, 370-371 (D. Md. 1987).

[t is against this background that Member Becker’s intemperate attacks against the
Foundation, launched over the course of a decade or longer, must be judged. Can any
reasonable person look at his record and believe that he can fairly and impartially
adjudicate any case directly supported by the Foundation and litigated by its staff
attorneys? Can any reasonable person believe that Charging Party Carole Badertscher’s
case, supported by the Foundation and alleging a series of SEIU lies and coercion, will
receive a fair and impartial hearing from Member Becker? The obvious answer to these
questions is “no.” Member Becker must recuse himself under the standards of the federal

cases cited above.

14



CONCLUSION

For the reasons stated herein, Member Becker must recuse himself from this case.

I5

Respectfully submitted,

W

Glenn M. Taubman, Esq.

c/o National Right to Work Legal
Defense Foundation

8001 Braddock Road, Suite 600

Springfield, VA 22160

(703) 321-8510

Attomey for Carole Badertscher



CERTIFICATE OF SERVICE

Pursuant to Section 102.114 of the Board’s Rules and Regulations, I hereby certify
that a true and correct copy of the foregoing Motion was E-filed with the NLRB
Executive Secretary, and was sent as follows:
via E-filing with Region 21 and via e-mail to:

Lisa McNeill, Esq.

National Labor Relations Board Region 21

888 South Figueroa Street, 9th Floor

Los Angeles, CA 90017-5449
Lisa.McNeill@nlrb.gov

and via e-mail to:

Matthew J. Gauger, Esq.
Weinberg Roger and Rosenfeld
428 J Street, Suite 520
Sacramento, CA 95814
mgauger{@unioncounsel.net

this 9\ s‘_\:l/_ day of March, 2010.

RN

Glenn M. Taubman
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Berkeley Journal of Employment and Labar Law
2003

Forum: At 70, Should the National Lahor Relations Act Be Retired?
#1093 AT AGE 70, SHOULD THE WAGNER ACT BE RETIRED? A RESPONSE TO PROFESSOR DANNIN
Jonathan P. Hiatt, Craiz Becker [FNd1]

Copyright {c} 20035 The Regents of the University of California; Jonathan P. Hiatt; Craig Becker

I. Tapping the Care Values of Fed- 293
eral Labor Law

1L. A Dose of Realism: the Bush 293
NLRB

A. The Last Four Years 295

B. What is to Come 208

1. Narrowing the Paths to Repres- 258
entation

3. Insuring the Union is a Stranger 301

1. Cenclusion 306

Reduced to its essence, the message of Professor Ellen Dannin's paper *“NLRA Values, Labor Values, American Val-
ues” is: don't give up on the Wagner Act. [FN1} Professor Dannin advocates a litigation strategy that is directed at re-
minding the federal couris and the National Labor Relations Board of the core values embodied in the Act.

Tapping the Core Values of Federal Labor Law
Cn the surface, it is hard to disagree with either of these suggestions, although on the heels of o rash of anti-worker,
anti-imion decisions issued by the Board in the past six months, there is a pood deal of debate within the union-side bar

at present concerning whether unions and employees should make any affirmative use of the Board's processes at this
time. Nevertheiess, taking a broader view, the Iabor movement has been pursuing *294 a litigation strategy intended to

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works. E h . b . ‘t 2
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draw out and animate the Act's fundamental principles for the past 70 years.

In imporlanl cases, the AFL-CIO and its affiliated national unions attempt o ensure that factual records are de-
veloped at the administrative hearing slage which speak to the Act's core values. For example, in the more than decade-
long debate over the supervisory status of nurses, the question has twice reached the Supreme Court [FN2] as a highly
abstract one of construction of isolated phrases in the siatuiory definition of supervisor, making it all too easy for the
Court to ignore the actual conditions under which nurses waork in today's health care system—conditions Congress surely
intended nurses to be able to ameliorate through collective bargaining. In the last round of this debate, when lhe Board
solicited briefs from interested parties in two nurse cases, AFL-CIO affiliates that represent nurses filed a brief that at-
tempted to paint a picture of the hard, dangerous, and emoctionally draining work performed by nurses today. [FN3] The
ATFL-CIO and iis affiliated unjons alse work hard to convince Jacal unions and individual members to settie cases that
threaten 1o estabiish harmful precedents because they arise out of bad facts. When the Board's members have had long
experience will labor relations and draw on thal experience rather than ideological predisposition to decide cases, we
have vigorously urged judicial deference to the Board.

That said, however, we are also in full agreement with Professor Dannin's central thesis that the construction of the
Act has bzen deformed by the Board's and the courts' lack of fidelity to the values that underlay its enactment and that
are gmbodied in ils terms. Moreover, over the 70 years since the passage of the Wagner Act there have been two signi-
ficant sets of anti-union amendments, [FN4] Thus, our appeal to the original values is complicated by shifting congres-
sional sentiments and scores of Supreme Couit and Court of Appeals decisions interpreting the Act, as well as seven dec-
ades of NLRB jurisprudence. When union lawyers appear before the Board or a Courl of Appeals today, they are a hit
lilke anthropologists, if not *295 paleontologists, having to dig through the layers of sediment and other deposits to reach

the originnl purposes ol the Act,

1L

A Dose of Realism: the Bush NLRD

Yet it is not only the passage of time that complicales Professor Dannin's project, its admirable vision must also be
tempered wilh a dose of legal realism. This is true in Two respects. First, judges and members of the Board absorb their
values from the wider society and those socielal values are reflecied in their decisions. The revitalization of tlie Act's an-
imating values must therefore be a broader project, not [imited to judicial and administrative forums. The process of
education about the importance of unions and collective bargaining must reach out to the public at Jarae, as the AFL-CIO
has undertaken to do through its national Voice at Work program.

Second, and perhaps the mare bitter dose of legal realism to swallow, the distortion of the NLRA is not only due to a
shift in values that are unconsciously brought into courtrooms and into the chambers of the Board, but also to a more
self-conscious, vnprincipled attack on unions. Raw politics is at issue here. We are afraid that even were we able to
bring back Louis Brandeis to write another Brandeis brief to the current NLRB, documenting the exploitation of workers
in various sectors of our economy, their expressed desire for unien representation, their inability to secure representation
through Board supervised elections, and the real economic, social and political benefils of providing representation to
these workers, it would still not convince a majority of this Board to take action te alleviate the frusiration of these worlk-
ers with the current legal structure or prevent the majority from continuing a course of action that is effectively placing
workplace representation beyond the reach of American worlers.
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A. The Last Four Years

During the eight years of the Clinion Administration, the Board was balunced with two management lawyers; two
union lawyers, and a distinguished nevtral as chair, first Professor William Gould of Stanford Law School, and then ca-
seer NLRB officizi John Truesdale. President Bush has departed from this tradition and appointed a majority of manage-
ment partisans with & long-time employer attorney as chair. As a result, increasingly over the past year, this partisan
Board has drawn out isolated strands of the political history embodied in the amended Nationzl Labor Relations Act—the
Labor-Management Relations Act--in on effort to further |imit the extent of unionization in this country.

#*29§ Consider, simply as one example, the current Board's drastic limitation of the coverage of the Act itseff. In just
over four months, the Board issued decisions reversing existing law and denying employee staius, and thus all protec-
fions under the Act, to four distinct categories of emiployees: graduate assistanls being paid to teach classes or perform
research, [FM3] handicapped individuals working as janitors, [FNG] artists' models who provide their own robes or slip-
pers, [FN7] and, effectively, lemporary employees working jointly for a supplier employer and a user client absent con-
sent from both employers. [FN8] Maoreaver, this contraclion of the Act's coverage is unfortunately likely to be multiplied
many Told when the Board decides Uiree much-awaited cases applying the supervisory exclusion o a broad array of em-
ployees with minor authority over others, such as certain categories of nurses. [FM9]

Note also just a few of this Board's other anti-worker decisions issued over roughly the same time period, limiting
employees' section 7 rights, weakening penalties for employers who commit unfair labor practices, and otherwise ex-
panding employer rights. In Holling Press, Inc., {FN10] this Board held that an employee's solicitation of a co-worker to
testify before a state szency in support of her sexual bharassment complaint was not “for muteal aid or protection™ and
was thus unprolected against retaliation. In Alexandria Clinic, [FNTI] this Board held that 29 nurses were lawfully dis-
charged for stacting a strike less than four hours afier the time specified in their union's required 10-day notice to the em-
player. In First Legal Suppart Services, |[FN12] this Board held that special remedies were unwaorranted despite egregious
employer retaliation during an orgunizing campaign where workers who tried to form a union were fired, threatened with
discharge, made to sign independent contractor agreements, and offered bribes if they would give up Lheir support of the
union. In Hialeah Hospital, [FMN13] this Board rejecled an Administrative Law Judge's recommendation of a Gissel bar-
gaining order in a case where high level officers of the employer embarked on a course of discharge, threats to discharge,
surveillance, and other illegal conduct within hours of learning of a union's organizing efforl, *297 In Crown Bolt, Inc.,
[FN14] this Board held that an employer's threats to close a facility il employees voted for a union are not presumed dis-
serninated throughout a bargaining unit. In Buniing Bearings Corp. [FN13] and Midwest Generation, [IFN16] this Board
found no violation of the Act when employers selectively locked-out only the portions of their workforces that the em-
ployers perceived to contain the strongest supporters of the unjon. Finally, in Borgess Medical Center, {FW17] the Board
refused to require an employer that had unlawfully withheld grievance-related information from a union to turm over the
information, reasoning that by the time of the Board's decision the grievance had been arbitrated so the traditional rem-
edy was not merited. This onslaught on workers' rights occurred over just a 153 month period, with all but one of the de-
cisions being issued in the four months ending in November 2004,

This extraordinary attack on employee rights cannot be ascribed to the customary swing of the pendulum afier o
change of administration--a modest jurisprudential “correction” that would be expected a5 new Board appointees express
the policy chioices of their administration in those areas where Congress has delegated such authority fo the Board, Note,
for example, that the Borgess decision reversed a 20 year-old decision in Bloomsburg Crafismen, Ine., [FN 18] written by
nwo Republican Members, Dotson and Johansen, and & Democratic Member, Dennis, Similarly, Crown Bolt overruled
General Stencils, Inc., [FN19] 2 1972 decision authored by Republican Member Kennedy and Democratic Member Fan-
ning, as well as Cooch ond Equipment Sales Corp., [FN2()] which was joined by Republican Members Murphy, Jenkins
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and Walther. Even some of the Clintor Board decisions reversed by the current Board in this recent wave of administrat-
ive activism were joined by Republican members. Republican Member Hurtgen, for example, joined New Yaork Lni-
versity, [FN21] which was reversed in Brown University. In Harborside Healthcare, Inc., [FN22] the current Board held
that solicitation of authorization cards by supervisors, even where the employer is openly anti-union, is inherently coer-
cive absent mitigating circumstances. The decision reversed a rule set forth in Sutter Roseville Medical Center [FN23]
und followed in Millsboro Nursing & Rehabilitation Center, Inc. [FN24] that such *298 solicitation is not objectionable
unless it contains the seeds of “potential reprisal, punishment or intimidation™ [FN25] The later, 1999 opinion was
joined by Republican Member Brame. Finally, in Shaw's Supermarkets, [FN26] the Board granted review of a Regional
Director's dismissal of an employer's petition for an election, and in so doing questioned the continued validity of Kroger
Ca., [FN27] a case decided by two Republican Members, Jacobs and Murphy, and one Democratic Member, Fanning.

[FN28)

B. What is to Come

Laoking ahead, however, one might rensonably fear that the most radical, partisan attack on workers and their unions 7
is just about to begin. The Board has seemingly embraced a [itigation strategy initiated by the National Right to Work
Legal Defense Foundation, an organization that purports to represent employees but was founded by employers in the
wake of the Taft-Hartley Act and is funded by the most anti-union fringe of the employer community, [FN28] an organ-
ization so ideologically driven that Chief Judge Richard Posner of the United States Court of Appeals for the Seventh
Circuit held that its lawyers are “not an adequale litigation representative” of class of a emplayees represented by a uni-
on. {FN30] In the two sets of pending cases discussed below, many of them instigated by Right to Work, we can anticip-
ate an effort to place union representation effectively beyond the *299 reach of most American workers by distorting or /_]
ignoring the fundamental values Congress embraced when it adopted the Act.

1. Narrowing the Paths to Representotion

Professor Dannin describes the democratic values embodied in the NLRA. Senalor Wagner drew on those values by
inserting the mechonism of the election into the Act, but only as a means of forcing recalcitrant employers to recognize
their employees’ choice of representative. The election was never meant to be and has never been the exclusive means of
obtaining workplace representation. Indeed, the Act both recognizes and grants primacy lo volunlary recognition when it
provides that employees may petition for an election only when their “employer declines lo recognize their representative
... P [FN31] For the entire 70 years that the Act has been in effect, there have been two accepted paths to workplace
representation—NLRB elections and voluntary recognition grounded on a showing of majority support for a union. Tumn-
ing the law's entire structure on its head, the current Board is threatening to use the rhetoric of employee free choice and

symbolism of elections to effectively prevent worleplace representation.

Employer agreements to recognize unions and engage in collective bargaining based on evidence of majority support
ofher than the results of an election have been enforced since before the Wagner Act. From ils inception, the Board has
held that “[e]mployers and unions do not require Board certifications as a prereguisite to collective bargaining if recagni-
ticn of a majority representative suffices for their purposes” [FN32] Tndeed, in a 1949 dissent, two Beard members
noted, “There are thousands of employers who have voluntarily recognized and bargained swith representatives of their
employees.” [FN33] In 1970, another Republican administration's Board recognized that “[tJo hold otherwise would be
to make a mockery of the Board's orderly election processes—whose essential function is to resolve legitimate disputes
concerning the desires of a majarity of the employer's employees to be represented by a union . . . . [T]he Board should
not permit its election processes to be used as a loophole in the law through which an employer may lawfully delay his
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bargaining obligation ... " {FN34d]

Yet this is exactly what the current Board is threatening to do. In two cases now pending before the Board, it has
suggested thal it may lower the *300 status and value of voluntary recognition. [FN33] The Board has signaled that it
may eliminate the insulated period running for “a reasonable period of time™ after voluntary recognition during which the
parties are given an apportunity to barpain pursuant to the express wishes of a majority of employees free of the pressure
of the threat of withdrawal of recognition or a decertification petition. The Board las even questioned the very legality of
voluntary recognition agreements in its recent decision in Shaw's Supermarkets, [FN36] stating, “we have some policy
concerns as to whether an employer can waive the employees' fundamental right to vote in a Board election.” {FN37]
This off-hand comment in an interim decision simply granting review of the dismissal of an employei's RM petition and
remanding for a hearing, prior to full briefing by the parties, and without the traditional notice and opportunity for com-
ment the Board has provided the broader labor-management community when it is considering a major shift in policy,
sionals that the Board is prepared to issue what would be the most radical and legally unfounded decision in its history—a
signal that has already sent shock waves through the labor-management community.

The promise of representation is already largely a dead letter for the vast majority of workers covered by the
Act, They enter unorganized workplaces and never experience any organizing effort. They never vote in ony elec-
tion. They are never canfronted by a choice and never get to malke a choice. This is because under current law all work-
places are created without representation and remain so until warkers or unions change the status quo.

That this lack of actual choice resulis in 20% of employees being unrepresented is problematic as a malter of public
policy because there is o high level of satisfaction within the shrinking sector represented by unions. Richard Freeman
ond Joet Rogers have found that among those cumrently represented by unions, nearly 0% say they would vote for the
union if an election were held tomorrow while only 8% say they would vole against the union. [FN38] Despite the well-
documented flaws in the election system and the tremendous advantages enjoyed by employers opposing unionization,
unions cansistently win around 50% of those elections that do occur--37.8% in 2003. [FN30] Survey data also suggests
that many more employees wani represeniation than are able to obtain it. A February 2005 survey by Hart Research As-
socistes found that 37% of workers stated that they would *301 definitely or probably vote for a unjon if an election
were held tomorrow in their workplace, compared to only 353% who said they would vote no. [FMN40]

The current Board appears to be intent on parrowing even Turther the means through which workers can enter the in-
creasingly distant land of representation. To do so based on an expressed concern for employee free choice would be a
dishonest distortion of thal statutory policy.

3. Insuring the Union is o Stranger

Professor Dannin also describes the statutory vajue of peaceful dispute resolution, what she calls “the procedure of
friendly adjustment of disputes.™ [FN41] Again spurred by the National Right to Work Foundation, the Board's General
Counsel has placed a number of critical questions before the Board concerning exactly when those procedures can begin.
The answers to these questions will aiso be critical to the nature of the [ree choice puarantecd employees by the Act.

In these cases, the General Counsel is urging the Board to revive and expand the moribund doclrine of the 1964 de-
cision in Majestic Weaving, [FN42] In that case the Board overruled its prior decision in Julius Resnick, Inc. [FN43] As
read by the General Counsel, Majestic Weaving held that it violates section 8(a)(2) of the Act for en employer znd urion
to agree to terms and conditions of employment that will apply after a majority of employees support the union, even if
the agreement is conditional on & showing of such support.
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The decision rested solely on the Supreme Courl's decision in ILGWU v. NLRB (Bemhard-Altmann Texas Corp.).
|FN44] Yet the decision in Bernhard-Altmann was clearly not cortrolling as the Board acknowledged before the Second
Circuit. [FMN45] In Bernhard-Altmann, the employer granted the union the status of exclusive representative before it ob-
tained majority support. The illegality of the action rested on the fact that it presented the employees with **a fait accam-
pli depriving the majority of the employees of their guaranteed right to choose their own representative.”™ [FN46] This
action had the *302 effect of “impressing that agent upon the nonconsenting majority.” [FN47] In a Majestic Weaving
situation, in contrast, there is no such fait accompli because the nepotiated contract is conditional on a showing of major-
ity support. The Board's sistement in Majestic Weaving that “the fact that [the emplayer] conditioned the actueal signing
of a contract with Local 815 on the latter achieving a majority at the ‘conclusion’® of negotiations is immaterial™ [FIN48]

makes no sense,

Moreover, the employer in Bernhard Altman did not simply negotiate a contract with the union but recognized it as
the exclusive representative. The Court Tound that “the violation which the Board found was the grant by the employer
of exclusive representation status to o minority union.” [FN49] Indeed, the Court itself held “the exclusive representation
provision is the vice in the agreement” [FN30} Again, in a Majestic Weaving situation, there is no grant of exclusive
status. 1T another union requests that the employer ngree to the same terms also conditional on a siiowing of majority sup-
port, the employer is free to enter into such a parallel agreement. The Board's statement in Majestic Weaving that it could
“see no difference behween the bwo [cases] in the effect upon employee rights™ [FN31] is simply baseless. In one case,
emplayees have no choice. In the other, they make a clear and informed choice knowing precisely what representation
wil] bring them. It is for these reasons that the General Counsel's reading of Majestic Weaving is misguided.

While virtually no cases have followed Majestic Weaving during the past 40 years, an extensive line of cases has
arisen based on the 1975 decision in Kroger Co. [FNS2] that is in direct tension with the General Counsel's reading of
Majestic Weaving. Under the Kroger line, the Board has enforced agreements arising out of an existing bargaining unit
providing that the employer will recognize the union and apply the terms of the existing agreement in additional units
upon a showing of majority support in those units. While the Board has never expressly explained why the two lines of
cases result in different outcomes or precisely what the critical factual distinctions are behween the two types of cases, it
appears that the distinction rests on prier recognition of the union in at leas! one unit in the Kroger line of cases. Bul this
distinction does not justify the different holdings--it has no bearing on the freedom of the choice made by employees in
the additional units. In I<roger, the Board not only enforced the “additional store clause[],” it held that “national labor
poliey favors *303 enforcing their validity.” [FN33] The same is true whether or not the union is already recognized in

one unit.

1t is in all parties’ interest te allow bargaining and binding agreements prior to recognition so long as any ngreement
is conditional on majority suppori. Such prerecognition bargaining allows an informed choice by both employers and
employees and allows for non-confiictual dispute resolution not to be deferred until after a typically bitter campaign over
representation has alrendy mada it impossible.

For employees, knowledge about what representation would mean is increasingly important as unjonized workplaces
are increasingly isolated and as fewer and fewer workers have personal knowledge about unions either through their own
or family members' experiences in a unionized workplace. In other words, today, worlers not only face the well-known
difficulties of accessing the Act's system of representation through the elecioral mechanism, but find it increasingly diffi-
cult to even envision what representation would be like. The law allows employers to make dire predictions of what will
happen if employees choose unionization, [FN54] but prevents the parties from reaching sn agreement so that employees
will actually know what it would be like. [FN33] As Professor Samue! Estreicher has observed:
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Nor does the present regime invariably promote employee free-choice. Workers . . . must decide on union

representntion nzainst a backdrop of uncertainty. All too often they are voiing withour an understanding of the
unjon's bargaining objectives and acumen, its effectiveness in coniract administration, and its fit with the particu-
lar culture of the firm. [FN56] Because “the law conditions bargaining authority on a prior showing of majority
support,” Estreicher points out, it leads ta “worlers casting lots with limited information.” [FN57)

Indeed, it is precisely the foreignness of representation, the incumbent and dominant status of a lack of representa-
tion, that the General Counsel *304 and current Board are sttempting to preserve and extend. In explaining why he au-
thorized issvance of a complaint in one case placing Majestic Weaving issues before the Board, the General Counsel
made clear what interest will be served by the extension of this misguided rule. Because of the conditional agreements
concerning terms and conditions of employment, the General Counsel explained, “the union is no longer *merely an out-
sider seeking entrance.™ [FN38] According to the General Counsel, the law may require that unionization be a stranger

to employees at the very time they malke their “fiee” choice.

Employers, too, may be forced to make decisions about what position to lake on the union question from behind a
legally imposed veil of ignorance. Twa respected management lawyers asked in 1987

But where does this leave an employer who learns that a union is trying io organize its employees? Typically,
the employer's response will be to launch an aggressive anti-union campaign. Most often, the employer will re-
spond in this manner without any knowledge of the union's goals and without any attempt o ascertain the union's
position. Such a response is understandable, particularly in view of the legal quagmire that an employer may find
itself in if it is not aware of the somewhat hazy boundaries of the Iaw. [FN39] But this is bad business. As these
management lawyers explain:

[A] relationship with the unjon is one of the most significant business transactions in which an employer can
engage. If that relationship is not successful, the resulis can [be] disastrous. As in any other patential business re-
lationship, the employer should be able to talk to the ather side and perhaps even reach some preliminary under-
standings before it determines whether it wants to avoid such a relationship arnot . . ..

... IBlefore embarking on a course of action--whether pro-union, onti-union or neutrality, employers should
have enough information to allow for an intelligent decision . . ..

... [TIhe value of engaging in preliminary discussions with unions should not be overfooked. Meeting with a
union early on to ascertain its goals and representation philosophy enables the employer ta more realistically as-
sess (1) the potential impact of the union on the employer's *305 operations; and (2) the wisdom of expending
company Tesources to campaign ngainst the union. [FN60]

Thus, these representatives of employers recommend the following sensible steps whose legality the current Board

has cast into question:

First, employers should establish ai the outset that they only intend to engage in exploratory discussions, not
in collective bargaining. Second, they should muke clear that they will not extend recognition to the union unless
and until it demonsirates majority support. Third, any understandings reached with the union during preliminary
discussions should expressly be contingent an the union's demonstration of majority support. Fourth, all such
apreements should unequivocally reaffirm the employees' right freely to select the representative of their choice.
IFNGIH

The mutual benefit of the type of preliminary and conditional “friendly adjustment of disputes,” which the Board is
threatening to foreclose, can be fllustrated in a number of industries, but here we use just one that is of growing signific-
ance in our aging society--nursing homes. In the last several decades the industry has been in chacs. Reporis of resident
neslect and abuse nre common. Wages are low and benefits almost nonexistent leading to chronic turnover and under-
staffing. Nursing home workers have injury rates two and one-half times the national average and their rate of injury has
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risen by over 30% since 1983. {FN62] And owners are also suffering as illustrated by a string of banlkrupteies filings.
Labar relations in the industry are as sick as ench of its constituent parts, as illustrated by the fact that Beverly Enter-
prises, the nation's largest chain of propristary homes, was the first employer since the notorious J.P. Stevens to be sub-
ject to a nationwide, broad cease and desist order issued by the Board. [FN63] Despite virulent and often unfawful em-
ployer apposition, nursing home employees repeatedly vote in favor of union representation. But with insufficient unjon
density, inadequate government reimbursement rates, and the financial woes of the industry, it has been difficult for indi-
vidual unions to produce significant gains in collective bargaining with single homes. This is an industry badly in need of
the “friendly adjustment of disputes” promised by the Act.

%306 We can envision a meeting of employers and unions in the industry in which they agree that they should act co-
operatively to increase government funding; to an equitable sharing of the increased revenue amang owners and workers;
to innovative selutions to increase retention, reduce understaffing, and prevent injuries to residents and workers; and to
avoid the waste of scarce resources on bitter election campaigns by permitting employees to decide whether to be repres-
ented by a union through a card check, knowing exactly what it will mean if they do, and without employer opposition.
We can envision @ no-Strike puarantee that goes into effect immediately upen the majority choesing to be represented
when the terms of the prenegotiated, but conditional contract becomes effective, thereby insuring the continuity of care
so eritical to eiderly consumers, as recognized by Congress when it adopted the heallthcare amendments to the Act in
1974, [FN64] We can envision this rational approach to labor-management relations that truly advances the friendly ad-
justment of disputes, but only if the current Board does not misread and extend Majestic Weaving. [FN63]

Congress had no intention of placing employees and emplayers behind a veil of ignorance when they male critical
decisions obout representation. The current Board has the oppartunity to eliminate the impediment created by Majestic
Weaving to relationships that are beneficial to employees, employers, and unjons. However, spurred by the ideologically
driven Right to Work Foundation, the Board appears poised to expand Majestic Weaving and even to overrule Kroger
despiie the fact that there is no coherent explanation of how an expansive construction of Majestic Weaving serves the
policies underlying the Act.

1.

Conclusion

Under the guise of preserving the purity of employees’ choice, the Board is threatening drastically to restrict the man-
ner in which employees *307 can choose to be represented. And under the guise of preventing employers from influen-
cing employees' choice, the Board is threatening to preveni both employees and employers from knowing what the
choice will actually mean. “At Age 70, Should the Wagner Act be Retired?” is the normative question posed by our Sym-
posium. A simple descriptive answer is that, even as we write, the current Boerd i, in effect, imposing thal very retire-

ment on the Act.

[FNd1]. Jonathan P. Hiatt is General Counsel and Craig Becker Associate General Counsel to the AFL-CIO,

[F1]. National Labor Relations Act, Pub. L. No. 74-198, 49 Stat. 449 (1935} (codified ns amended at 28 U.5.C. §§ 151-
169).

[FN2]. NLRB v. Ky. River Cmty. Care, Ine,, 332 LS. 706 (2001); NLRB v. Health Care & Ret. Corp., 5311 U.S. 5371

P
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{1994).

[FN3]. Brief for Petitioners Enternational Union, United Automghile, Aerospace and Agricultural Implement Worlers of
America and United Steelworkers of America and of Amici American Federation of State, County and Municipal Em-
ployees; American Federation of Teachers; Communication Workers of America; International Brotherhood of Team-
sters; International Union of Operating Engineers; Laborer Intemational Union of Morth America; Office and Professjon-
a] Employees Intemational Union; Service Employees [nternational Union: and United Food and Commercial Workers,
Beverly Enters.-Minn., Inc., Nos. 1B-RC-16415 & 16416 (Aug. 20, 2002) & Oukwood Healtheare, Tnc., No. 7-RC-2214]
(Feb. 4, 2003) {on [lile with authors).

{FN4]. The Labor Management Relations (Taft-Hartley)} Act of 1947 and the Labor Management Reporting and Disclos-
ure {Landrum-Griffin) Act of 1939 (codified at, and amending 29 U.S.C. §§ I41-144, 167, 172-87 (2000)) are codified
together with the original Actat 29 UL.8.C. §§ 141-187 (2000).

{FN3). Brown University, 342 N.L.R.B. No. 42 (July 13, 2004).

[FN6]. Brevard Achievement Ctr.. 342 N L.R.B. No. {01 (Sept. 10, 2004),

[F7]. Pa. Acad. of Fine Ars, 343 N.L.R.B. No. 93 (Der. 6, 2004).

[FM8]. Oakwood Care Cir., 343 N.L.RB. No. 76 (Now. 19, 20044),

[FN9]. Oakwood Healtheare, Inc., No, 7-RC-322141 (Feb. 4, 2002); Beverly Enters.-Minn,, No. 18-RC-16413 and No.
J8-RC-16416 (Aug. 20, 2002); Croft Metals, Inc, MNo. 13-RC-B393 (Auwz. 7, 2002), avajlable at htip:#/
www.nirb.gov/nlrb/sbout/foia/OakwoodlC YR iver/15-RC-8393(S0). pdf.

IFNE0]. 343 N.LLR.B. No. 43 (Oct. 15, 2004).

[FNTIE 339 NULLR.B. Np, 162 (Aug. 21 2003).

[FMI2]. 342 N.L.R.B. No. 29 (June 30, 2004).

[FM13]. 343 NULR.B. No. 52 {Qct. 29. 2004),

{FN14]. 343 NL.R.B. No. 86 (Nov. 29, 2004).

[FM13] 343 NLL.R.B. No. 64 (Oct. 39, 20044).

[FMi6]. 343 N.L.R.B. No. 12 (Sept. 30, 2004).

[FN17]. 342 NLL.R.B. No. 109 (Sept. 20, 2004).

{FM18]. 276 N.L.R.B. 400, 400 n.2. 403 {1983).

[EN19], 193 N.L.R.B. 1109 {1972).

[FN207. 228 N.L.R.B. 440 {1977).

[FM2E] 352 NULR.G. Noo 111 {Oct. 31.2000).
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[FN2ZE 343 NLR.B. No. 100 {Dec. 4, 2004;.
[FN23]. 324 N.L.R.B. 218 {1997}
[FN34]. 327 N.L.R.B. 879 (1999,

[FN23]. 324 N.L.R.B. at219 (quoting NLRB v. San Antonio Portland Cement Co.. 611 F.2d 1148, 1151 (5th Cir. 1981).
[FiN26]. 343 W.L.R.B. No. 105 (Dec, §. 2004}; see infra note 36 and accompanying text.
[FNI7} 219 N.L.R.B. 388 (1973); see infra notes 52-33 znd accompanying text.

IFN28]. This pattern of partisan decision making extends even to rouline pracedural rulings. In Bana Corp.. 34l
N.L.R.B. No. 130 (June 7. 2D04), discussed infra note 35, the Board granted review in two cases raising the question of
whether an employer's voluntary recognition of a union (after o showing of majority support for the union among em-
playees) must be honored for a reasenable period of time before it can be challenged by a decertification petition. The
erant of review placed in question an unbroken line of precedent dating as far back as the 1966 decision in Keller Plastics
. Inc.. 137 N.L.R.B. 5383 (1966). On June 14, 2004, the Board issued a nolice inviting interested parties to file briefs in
the case on ar before July 15, 2004, The Board's own General Counsel, alse appoinied by President Bush, requested an
extension of the briefing schedule, stating, “the current deadtine allows substantially inadequate time to fully analyze and
brief the complex issues involved in these matters.” Motion of the General Counsel for an Estension of Time at 7, Dana
Corp., 341 N.L.R.B. No. 150 (June 7, 2004) (No. B-RD-1976). The union party in the case, the United Automophile
Workers of America, also requested an extension due to the fact that the entire union, including its legal department, was
shut-down for two weeks during the auto industry's annual summer shut-down, ending on the day briefs were due. The
AFL-CIO as amicus curize also requested a brief, 14 day extension of time. By a 3-2 vote, along strict partly lines, the
Board denied all the requests. Nevertheless, today, after the reelectian of President Bush, almost a year after the inflex-
ihle deadline for filing briefs, clearly enforced because of the uncertainty created by the then upcoming election, the

cases have not been decided.

[FN29]. Fine, Chain, & Gold, Setting the Record Straight: A Report on the National Right to Work Committee and the
National Right to Work Lepal Defense and Education Foundation, Inc. {1991) (deseribing formation and funding of

Committee and Foundation).

[FN30]. Gilpin v. Am. Fed. OF Siale, County & Mun. Employees. 875 F.2d [310, 1313 (7th Cir. 1989).
[FN3I]. 20 LLS.C. § 159(c)(1)(A) 1) (2000).

[FN32]. General Bax Co., 82 N.L.R.B. 678, 685 (1949).

[FN33]. Monroe Co-operative Oil Co.. §6 M.L.R.B. 95. 99 (194%) (Murdock and Gray, Members, dissenting), quoting
Advance Pattern Co., 80 N.L.R.B. 29, 40 (1948} (Murdock and Gray, Members, dissenting).

{FN34]. Redmond Plasticy, inc., |87 N.L.R.B. 487, 438-89 (1970) (emphasis added).
{FN33], Dana Corp., 341 N.L.R.B. No. 150 (June 7. 2004},
(FN36]. 343 ML.R.B. No. 103. 2004 (Dec. §, 2004), WL 2899843,

[FN3T] 1d. at *2.

© 2010 Thomson Reuters. No Claim to Oriz. US Gov. Warlks.
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[FN38]. Richard B. Freeman & Joel Rogers, What Worlers Want 65 (1999).

[FN39]. Trends: Number of Elections Decreased in 2003; Union Win Rate Increases for Seventh Year, Daily Lab. Rep.
(BNA), at C-1 (June 8, 2004}

[FN40T. Peter D, Hart Research Associates, The Fublic View of Unions (2003).

[FN41]. Elien Dannin, NLRA Vaives, Labor Values, American Values, 26 Berkeley J. Emp. & Lab. L. 233 (2003).

[FN42]. 147 N.L.R.B. 859 (1964). The General Counsel's argument is made in Counsel for the General Counsel's Brief in
Support of Exceptions to the Decision of the Administrative Law Iudge, Dana Corp, Cases Nos. 7-CA-46965,
7-CA-47078, 7-CA-47079, 7-CB-14083, 7-CB-14119, 7-CB-14120 (June 3, 2005) {on file with author).

[FN43]. 86 N.L.R.B. 38 (1949),

FFN44T, 366 U.S. 731 (1961).

[FN45). NLRI v. Majestic Weaving Co.. 355 F.2d 854, 8§39 (2d Cir. 1966).

[FN46]. Bernhard-Altmann, 366 U.S. at 736 (quoting ILGWU v. NLR3 {Bernhard-Akmann Tex. Corp.), 280 F2d 616,
621 (D.C. Cir. 1960)).

[FNAT]. Id. at 737.

[FN48]. 147 N.L.R.B. 839, 860 {1964).

[FMNAD]. 366 1J.5. at 736.

[FM50]. L ar 736-37.

[FM51], [47-N.L.R.B. ar 860.

[FN52]. 219 N.L.R.B. 388 {1973).

[FNS53]. 1d. at 388-89.

[FN54]. We could cite many examples, bui one recent example is Savers, 337 N.L.R.B. 1039 (2002}, in which the Board
lield that a supervisor's statement that “if the union ever did come in, the store wasn't making enough money to ... pay off

higher wages, and it would be a possibility that everybody would lose their job” was held to be a permissitle prediction
of Future events. Id. at 039,

[FN35]. In its decision refusing to enforce Majestic Weaving on procedural grounds, the Second Circnit suggested that
the Board's decision could be read to permit pre-recoguition bargaining so long as employees are informed of any resuft-
ing agreement and that the application of the agreement is wholly conditional on majority suppart of union representa-
tion. “We cannot tell, for example, how far the new rule depends on knowledge of the negotiation by the employees, or
whether a full disclosure of the condition to them would save the situation.” NLRB v. Majestic Weaving Co.. 355 F.2d

854, 567 n.4 (20 Cir. 1966).

[FN36). Samuel Estreicher, Freedom of Coniract und Labor Law Reform: Opening Up the Possibilities for Value-Added

© 2010 Thomson Reaters. No Claim o Orig. US Gav. Works.
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Unjonism, 71 WY.L L. Rev, 827, 835-36 (1995).
[FIN37]. Id. o B38.

[FiN3R]. Press Release, NLRB General Counsel Arthur Rosenfeld [ssues Report on Recent Case Developments 11 (Nov.
17, 2004} (guoting WNLRB v. Golden Age Beverage, di3 Fad 26. 30 (5th Cir. 1969)), ovailable at htp://
www.nlrb.gov/nirb/press/releases/r2344. pdf.

[FM39). Stanley J. Brown & Henry Maorris, Jr., Pre-recognition Discussions with Unions, in U.S. Labor Law and the Fu-
ture of Labor-Management Cooperation: Second Interim Report—-A Working Document 58, 59 {Bureau of Labor-Mgmt.
and Cooperative Programs, U.S. Dep't of Labor, 1988).

[FMG60]. 1d. In snother context, the Board has recognized that preliminary discussions between employers and unions fur-
ther the policies of the Act and that it wauld be inconsistent with those policies if employers were “compelled to simply
deny the union the opportunity to express its objectives, or further still, to avoid altogether any contact with the union.”
Terracon, Inc., 339 N.L.R.B. No. 33, (June 6, 2003), 2003 WL 21353736, ut T+,

[FN61T. Id. at 103,

{FNG2]. Occupational Safety & Health Admin., U.S. Dep't of Labar, Nursing Home and Personal Care Faciities: Pos-
sible Hazards and Solutions, hitp:// www.osha.gov/SLTC/nursinghome/soluiions.itmi (last visited Apr. 7, 2005); United
Food & Commercial Workers, Nursing Homes: Danger in the Workplace, ht-
1]1://\V\V\\'.uﬁ:w.nrf__t/workp[a:E_connections."heallh__cnre!sa'l'ety_“health__news_and__ facts/nursing_homes.cim  (last  visited

Apr. 7, 2003).
[FN63]. See Beverly Cal. Corp. v. NLRB, 227 F.3d B17 {7th Cir. 2000).

[FN64]. See Pub. L. 93-360. 88 Stal. 393 (1974). und, in particular, the section codified at 29 U.5.C. § [58(g) requiring
fen-days written notice of a strike at a healthcare facility.

[FN&5]. Apart from the fact that Majestic Weaving, properly understood, involved actunal recognition of the union prior
lo its obtaining majority support, see supra fext accompanying notes 44-51, the case involved four other critical facts: (1)
agreement on o complete contract, (2) at a time when the union did not represent any employees of the emplayer and (3)
a rival union had substantial support in the unit and, finally, (4} the commissian of otler, independent violations of sec-
tion 8(a)(2). Nat only do some of the cases in which complainis have issued raise the question of whether the Majestic
Weaving doctrine should apply when there is no recognition and the application of a contract and grant of recognition is
expressly conditioned on majority support, others could result in an expansion of the doctrine to apply despite the ab-
sence of sach of the facts present in the original case. Such cases question, for example, whether a union and employer
may ever lawfully agree (still on a conditional basis, of course) that a no-sirike commitment will apply during the post-
recognition negotiation process, or that interest arbitration procedures will be used in the event the parties are not able o
amicably reach a first collective bargaining agreement.

26 Berkeley J. Emp. & Lab. L. 293
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