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JURISDICTIONAL STATEMENT

1) The jurisdiction of the National Labor Relations Board (“NLRB” or
“Board”) was invoked pursuant to Sections 10 (a)-(c) of the National Labor
Relations Act (“NLRA”), 29 U.S.C. §§ 160 (a)-(c), which authorize the Board to
prevent unfair labor practices. The unfair labor practice charges that
initiated this case challenged two unions’ collection of compulsory union dues
for political, ideological and non-representational purposes under CWA v.
Beck, 487 U.S. 735 (1988).

2) This appeal is a consolidation of two separate NLRB cases. (Court
Order of June 8, 2012).

In Case No. 12-1973, Richards et al. v. NLRB, the date of the initial
Board Decision and Order over which review is sought is August 16, 2011,
reported at 357 NLRB No. 48. (Short Appendix (“SA”) A-1)'. On August 29,
2011, Petitioners filed a timely Motion for Reconsideration, contending that
the Board’s remedial order was inadequate. On January 30, 2012, Petitioners
filed a Motion to Disqualify NLRB Members Sharon Block, Richard Griffin
and Terence Flynn, contending that their recess appointments were

unconstitutional.

! The Short Appendix required by Local Rule 30(a) is paginated as SA A-1, SA A-2, etc.
This 1s done to distinguish the Short Appendix (“SA”) from the separately bound
Appendix required by Local Rule 30(b), which is paginated as App. 1, App. 2, etc.

1
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In Case No. 12-1984, Lugo v. NLRB, the date of the initial Board
Decision and Order over which review is sought is August 10, 2011, reported
at 357 NLRB No. 45. (SA A-29). On August 24, 2011, Petitioner Lugo filed a
timely Motion for Reconsideration, contending that the Board’s remedial
order was inadequate. On January 30, 2012, Petitioner Lugo filed a Motion to
Disqualify NLRB Members Sharon Block, Richard Griffin and Terence Flynn,
contending that their recess appointments were unconstitutional.

On April 18, 2012, the Board denied the Motions for Reconsideration
and the Motions for Disqualifications in both the Richards and Lugo cases.
(SA A-23 & SA A-38). The Board’s Decisions and Orders are now “final
orders” within the meaning of Section 10(f) of the NLRA, 29 U.S.C. § 160(f).
The jurisdiction of this Court is invoked pursuant to NLRA Section 10(f),
which authorizes the filing of petitions for review by parties aggrieved by
Board decisions.

The Petition for Review in Case No. 12-1973 was filed on April 23, 2012,
and the Petition for Review in Case No. 12-1984 was filed on April 24, 2012.
The Petitions for Review are timely, as 29 U.S.C. § 160 places no time limit

on the filing of such petitions.
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STATEMENT OF THE ISSUES

1) Three NLRB Members were appointed by President Obama on
January 4, 2012, as purported “recess appointments,” even though the Senate
was holding pro forma sessions and was not in recess at that time, and the
vacancies that were filled occurred many months prior to the purported
Senate recess. The issue presented is: Were these recess appointments
unconstitutional, so that the NLRB lacked a lawful and valid quorum of
Members, as required by 29 U.S.C. § 153(b) and New Process Steel, L.P. v.
NLRB, ___ U.S.__,130S. Ct. 2635 (2010), when it issued the Orders
Denying Motions for Reconsideration on April 18, 2012? (SA A-23 & SA A-38).

2) If the Board had a lawful quorum to issue the two Orders Denying
Motions for Reconsideration on April 18, 2012, did the Board err in denying
retrospective refund remedies to the Petitioners and the similarly-situated
employees whose rights were violated by the Unions?

STATEMENT OF THE CASE

I. Richards v. NLRB, Case No. 12-1973

On June 10, 2005, Douglas Richards filed an unfair labor practice
charge against United Steel, Paper and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service Workers International Union (“USW?”)

in Case No. 25-CB-8891. (App. 9). On November 17, 2008, Ronald R.
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Echegaray and David Yost filed similar charges in Case Nos. 6-CB-11544 and
6-CB-11545, which were transferred to the NLRB’s Indianapolis office and
renumbered as 25-CB-9253 and 25-CB-9254. (App. 10-11). These charges
alleged that USW’s nationwide policy requiring Beck objectors® to annually
renew their objections to supporting the USW’s political activities unlawfully
restrained and coerced them and other similarly-situated employees. Under
USW’s nationwide policy, objectors who did not annually renew their
objections were “flipped” by USW to non-objector status and forced to
subsidize union political and ideological activities against their will for an
entire year.

On May 8, 2009, the Director of NLRB Region 25 in Indianapolis issued
an amended consolidated complaint against USW’s “annual renewal” policy.
(App. 12). On May 19, 2009, the consolidated case was tried in Morgantown,
West Virginia. On August 6, 2009, Administrative Law Judge (“ALJ”) John
West upheld USW’s “annual renewal” policy and dismissed the complaint.
(SA A-6 to SA A-22).

Petitioners filed timely exceptions. On August 16, 2011, the Board
reversed the ALdJ’s decision and declared USW’s “annual renewal” policy

invalid. (357 NLRB No. 48; SA A-1). However, the Board made the remedy

> CWA v. Beck, 487 U.S. 735 (1988).
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prospective only, providing no retrospective relief to the Petitioners or the
nationwide class of employees who had been “flipped” to non-objector status
and forced to pay excessive dues for a year or longer. On August 29, 2011,
Petitioners filed a timely Motion for Reconsideration seeking retrospective
remedies for themselves and the class of similarly-situated Beck objectors.
II. Lugo v. NLRB, Case No. 12-1984

On June 10, 2008, John Lugo filed unfair labor practice charges against
the International Brotherhood of Electrical Workers and its Local 34
(“IBEW”) in Case Nos. 13-CB-18961 and 13-CB-18962. (App. 186). As with
the charges in Richards, Lugo’s charges alleged that IBEW’s requirement
that Beck objectors annually renew their objections to supporting IBEW’s
political activities unlawfully restrained and coerced him and other similarly-
situated employees.

On August 28, 2008, the Director of NLRB Region 13 in Chicago issued
a consolidated complaint against IBEW’s “annual renewal” policy. (App. 188).
On October 27, 2008, the case was tried in Chicago, Illinois. On December 19,
2008, ALJ William Kocol struck down the “annual renewal” policy as it
related to IBEW Local 34, but dismissed the complaint as to IBEW
International, holding that the International owed no duty to Lugo. (SA A-34

to SA A-37).
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Petitioner Lugo filed timely exceptions. On August 10, 2011, the Board
declared IBEW’s nationwide “annual renewal” policy invalid. Additionally,
the Board reversed the ALJ and held that IBEW International was culpable
along with its Local 34. (357 NLRB No. 45; SA A-29). However, the Board
made the remedy prospective only, providing no retrospective relief to the
Petitioner or the nationwide class of employees who had been “flipped” to non-
objector status and forced to pay excessive dues for a year or longer. On
August 24, 2011, Lugo filed a timely Motion for Reconsideration seeking
retrospective remedies for himself and the class of similarly-situated Beck
objectors.

III. Proceedings Common to Both Cases

On January 4, 2012, while the Motions for Reconsideration in both
Richards and Lugo were pending, President Obama gave “recess
appointments” to three new NLRB Members, Sharon Block, Richard Griffin
and Terence Flynn. On January 30, 2012, Petitioners in both Richards and
Lugo filed separate Motions to Disqualify Members Block, Griffin and Flynn
based upon the unconstitutionality of their January 4, 2012 recess
appointments. Petitioners asserted, inter alia, that the Senate was holding
pro forma sessions and was not in recess when the three Board Members’

appointments were made, so the vacancies could not be filled without the
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Senate’s approval. See U.S. Const. art. II, § 2.

On April 18, 2012, the Board, with purported Member Griffin
participating, denied the Motions for Reconsideration and Disqualification in
both Richards and Lugo. (SA A-23 & SA A-38). The Board’s Decisions and
Orders are now “final orders” within the meaning of 29 U.S.C. § 160(f).

STATEMENT OF THE FACTS
I. Facts Related to the Remedial Issue

A. Richards v. NLRB, Case No. 12-1973

USW maintains a policy governing nonmember employees who object to
supporting its political and ideological causes under CWA v. Beck, 487 U.S.
735 (1988). Prior to the Board’s decision in Richards, USW unilaterally
deemed any nonmember’s Beck objection to expire on the anniversary date of
his or her hiring into the bargaining unit, unless a renewed objection was
made thirty (30) days prior to that hire date. (G.C. Ex. 2, Attachment F, App.
100). By this policy, USW transformed Beck objectors into non-objectors on an
arbitrary date each year, without their consent. An employee whose Beck
objection was cancelled was thereafter required to pay full union dues as a
condition of employment—including the portion subsidizing USW’s political
and ideological expenses—for one year, until the next annual window period

opened and the objector submitted another objection.
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Petitioners Ronald Echegaray and David Yost were employed by
Chemtura Corp. in Morgantown, West Virginia. Echegaray and Yost sent
objection letters to USW so they would not have to support its political and
ideological causes. The letters stated that the objections should be considered
permanent and continuing. (G.C. Ex. 2, Attachments C & D, App. 94 & 96).
USW responded by informing both employees that they must renew their
objections each year, or they would be turned into “non-objectors” and be
forced to pay full union dues for the next year. (G.C. Ex. 2, Attachments G &
H, App. 105 & 107). As a result, Echegaray and Yost renewed their objections
via certified mail, solely to forestall having to support for even one year
political and ideological causes they abhor. (TR 30, 36 & 48, App. 38, 44 &
56).”

Both employees testified to the burden that this annual renewal placed
upon them. Neither received a notice from USW immediately preceding his
renewal period as a reminder that it was time to renew. (TR 37 & 39, App. 45
& 47). Each was forced to remember an arbitrary date annually; forced to
mail a letter, via certified mail because he did not trust the USW; forced to

expend the time, money, and effort to physically mail these letters; and forced

® With regard to the Richards case, “TR” refers to the transcript of the May 19, 2009
hearing held in Morgantown, West Virginia.

8
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to associate and re-associate with an organization he opposes, and with which
he wanted no continuing relationship. (TR 44 & 49, App. 52 & 57). Both
employees testified that they signed no waivers authorizing USW to change
their status from objectors to full dues paying non-objectors. (TR 26 & 41,
App. 34 & 49).

Petitioner Douglas Richards, a Cequent Towing employee represented
by USW in Indiana, testified in writing via a joint stipulation signed by all
parties. (App. 140). His written testimony closely mirrors that of Echegaray
and Yost about the effects of USW’s “annual renewal” policy.

USW’s annual renewal requirement was promulgated in 1979, prior to
Beck. (TR 69-70, App. 77-78). USW does not make its members annually
renew their union membership, nor does it make employees on automatic
dues checkoff annually renew their dues authorization cards. (TR 60 & 62,
App. 68 & 70). The annual renewal policy was included in a notice published
annually by the USW in its quarterly “USW@Work” magazine. (App. 143).

USW is the exclusive bargaining representative of all USW bargaining
units countrywide, and applied and enforced its “annual renewal” policy on a
nationwide basis. (G.C. Ex. 2, App. 88-93). Each year USW receives hundreds
of Beck objections from around the nation. (TR 64, App. 72; USW’s witness

testified that there were over 300 then-current objectors across the nation).



Case: 12-1973  Document: 15-1 Filed: 07/30/2012  Pages: 115

B. Lugo v. NLRB, Case No. 12-1984

As with USW 1n the Richards case, IBEW International maintained a
policy governing nonmembers who object to supporting its political and
1deological causes. Prior to the Board’s decision in Lugo, IBEW’s policy
included an “annual renewal” requirement, whereby a nonmember’s Beck
objection automatically expired if it was not renewed yearly. (Jt. Ex. 7, App.
271). By this policy, IBEW transformed nonmembers from Beck objectors into
non-objectors on an arbitrary date each year: December 1. As in Richards,
any employee whose Beck objection was cancelled by IBEW was thereafter
required to pay full union dues as a condition of employment—including the
IBEW’s political and ideological expenses—for at least one year.

Petitioner John Lugo was employed as a journeyman electrician out of
IBEW Local 34’s hiring hall, where he was represented by IBEW Local 34 and
IBEW International. He became a union member because “[he] was told you
had to become a member to be employed.” (TR 16, App. 214).* In 2008, Lugo
learned, independent of IBEW, that he had a right not to be a member of
IBEW and could object to subsidizing non-representational union expenses.

He promptly resigned and objected. (TR 18, App. 216).

* With regard to the Lugo case, “TR” refers to the transcript of the October 27, 2008
hearing held in Chicago, Illinois.

10
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II. Facts Related to the Recess Appointments

Until January 3, 2012, the Board consisted of Chairman Pearce and
Members Becker and Hayes. Mr. Becker’s term expired on January 3, 2012.°
On that date, the Board was left without its requisite quorum of three
members. See New Process Steel, L.P. v. NLRB, 130 S. Ct. 2635 (2010).

On January 4, 2012, while Petitioners’ Motions for Reconsideration
were pending, President Obama gave “recess appointments” to three new
Board Members, Sharon Block, Richard Griffin and Terence Flynn. On
January 9, 2012, these putative Board Members were sworn in. However, the
Senate was not in recess during this time, as it was holding pro forma
sessions. 157 Cong. Rec. S8783-8784 (Dec. 17, 2011) (Sen. Wyden). Moreover,
at least two of the NLRB vacancies to which President Obama made the
challenged appointments happened many months prior to the alleged Senate
recess.’ Panels consisting of Chairman Pearce, Member Hayes and purported
Member Griffin denied Petitioners’ Motions for Reconsideration and Motions
for Disqualification in the Richards and Lugo cases on April 18, 2012. (SA A-

23 & SA A-38).

> Members of the NLRB since 1935, http://www.nlrb.gov/members-nlrb-1935 (last
visited July 20, 2012).

¢ Id.

11
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STATEMENT OF THE STANDARD OF REVIEW
I. Issue I - The Recess Appointments

As with all constitutional issues, this Court decides the
constitutionality of the challenged recess appointments de novo. Weinberg v.
City of Chicago, 310 F.3d 1029, 1035 (7th Cir. 2002) (“We review . .. any
questions of constitutional law under the de novo standard of review”).

The Board has recognized that it has no power to rule on the
constitutionality of its own Members’ appointments. See Center for Social
Change, Inc., 358 NLRB No. 24, at *1 (Mar. 29, 2012) (“Historically, the
Board has declined to determine the merits of claims attacking the validity of
Presidential appointments to positions involved in the administration of the
Act.”), appeal pending, (D.C. Cir. Nos. 12-1161, 12-1214). See also Chamber of
Commerce v. NLRB, ___F. Supp.2d ___, 2012 WL 1664028, at *7 n.2 (D.D.C.
May 14, 2012) (in case challenging the existence of a quorum under New
Process Steel, no deference was due the Board because “the question of
statutory interpretation presented here both concerns the NLRB’s statutory
jurisdiction and does not implicate the agency’s expertise”).

An agency whose members have been appointed in violation of the
Appointments Clause of the U.S. Constitution (art. II, § 2) lacks authority to

act, and private parties who are adversely affected by such ultra vires agency

12
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action are entitled to judicial review and relief. See, e.g., Ryder v. United
States, 515 U.S. 177 (1995) (individuals threatened with enforcement action
by agency whose members were appointed in violation of the Appointments
Clause entitled to injunction); Federal Election Comm’n v. NRA Political
Victory Fund, 6 F.3d 821, 828 (D.C. Cir. 1993). This is precisely the case here,
because the Board lacked a valid quorum to issue the challenged orders.
II. Issue Il - The Board’s Remedy
The Board has significant, though not unlimited, discretion in
fashioning remedies, Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941);
see also Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 142-43
(2002) (citations omitted) (“the Board’s discretion to select and fashion
remedies for violations of the NLRA, though generally broad, is not
unlimited”). Thus, this Court will not enforce orders that “do[ ] not effectuate
the policies of the Act.” United Steelworkers of Am. v. NLRB, 692 F.2d 1052,
1058 (7th Cir. 1982). After a violation is found, the Board’s duty includes:
redressing the wrong incurred by an unfair labor practice . . . to make
“the employees whole, and thus restor(e) the economic status quo that
would have obtained but for the company’s wrongful (act).” The task of
the NLRB [in creating remedies] is “to take measures designed to
recreate the conditions and relationships that would have been had
there been no unfair labor practice.”

Franks v. Bowman Transp. Co., 424 U.S. 747, 769 (1976) (citations omitted).

This Court reviews the Board’s remedial orders against that standard to

13
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determine whether they effectuate the NLRA’s policies.
SUMMARY OF ARGUMENT
I. Issue I - The Recess Appointments

On December 17, 2011, the Senate agreed by unanimous consent to
convene periodic pro forma sessions. 157 Cong. Rec. S8783-8784 (Dec. 17,
2011) (Sen. Wyden). This decision to continue in session, rather than declare
a recess, was necessary to discharge the Senate’s obligations under both the
Twentieth Amendment and article I, section 5, clause 4 of the U.S.
Constitution, which prohibits one House of Congress from adjourning for
more than three days without the consent of the other. The House of
Representatives did not consent to a Senate recess or adjournment of longer
than three days.

Nevertheless, the President unilaterally determined that the Senate
was actually in recess, and that the Senate’s pro forma sessions were
ineffective shams. On January 4, 2012, he made three recess appointments to
the NLRB when there was no lawful recess.

The President has no authority to override the Senate’s determination
of its proceedings, since the Constitution explicitly declares that “Each House
may determine the Rules of its Proceedings.” U.S. Const. art. I, § 5, cl. 2. This

means that the Senate has the sole authority to declare when it is, and is not,

14
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in session. United States v. Ballin, 144 U.S. 1 (1892). When the Senate votes
to remain in session for a period of time, and its official records indicate that
it has regularly gaveled itself into session during that period, that is
conclusive evidence that the Senate has been in session, not in recess. Entries
in the official journals of the Senate and House of Representatives must be
accepted by the other branches of government as accurate, and cannot be
second guessed. If the President has the power to determine for himself when
the Senate is in recess, he can make such a determination during any lunch
break, weekend, or even when he believes that the senators’ debate has
stalled and they are not working efficiently. That would clearly violate the
Constitution, which makes each congressional chamber the master of its own
rules. See U.S. Const. art. I, § 5, cl. 2.

Moreover, the President’s determination that the pro forma sessions
were ineffective shams is factually and legally wrong. During one of the pro
forma sessions, on December 23, 2011, the Senate passed important
legislation (the Temporary Payroll Tax Cut Continuation Act of 2011, see 157
Cong. Rec. S8789 (Dec. 23, 2011) (Sen. Reid)), which the President signed. He
never protested that it was invalidly enacted due to a congressional recess.

The President’s unilateral declaration that the Senate was in lengthy

recess, notwithstanding the regular pro forma sessions, would, if true, render

15
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the Senate in breach of two constitutional obligations — article I, section 5,
clause 4 of the Constitution and section 2 of the Twentieth Amendment.
These respective obligations limit either chamber from adjourning for more
than three days without the consent of the other, and require Congress to
assemble yearly, on January 3.

Additionally, the President’s position contravenes his administration’s
earlier representation to the U.S. Supreme Court by then-Solicitor General
Elena Kagan. She stated that “the Senate may act to foreclose [recess
appointments] by declining to recess for more than two or three days at a
time over a lengthy period.””

Finally, the recess appointments are invalid for other constitutional
reasons. First, the NLRB vacancies the President attempted to fill in
January 2012 did not “happen” during a Senate recess, so those pre-existing
vacancies could not be filled via recess appointments. The Constitution allows
the limited recess appointment power to be used only when the vacancy
“happens” during a recess, not whenever a vacancy “happens to exist” during

a recess. Second, the Recess Appointments Clause only allows for vacancies

" Letter Brief from Solicitor General Elena Kagan to William K. Suter, Clerk of the
Supreme Court at 3, New Process Steel, L.P. v. NLRB, No. 08-1457 (U.S. Apr. 26,
2010), available at http://www.scotusblog.com/wp-content/uploads/2010/04/SG-letter-
brief-NLRB-4-26-10.pdf.
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to be filled during an inter-session recess. That did not occur here.
II. Issue Il - The Board’s Remedy

In this case, the Board struck down as unlawful “annual renewal”
policies that USW and IBEW applied to untold hundreds of nonmember
employees across the nation. Under these policies, the Unions unilaterally
“flipped” Beck objectors from objector to non-objector status against their will,
and thereby forced them to pay an entire year’s worth of dues to subsidize the
Unions’ political and ideological activities.

But the Board refused to provide a retroactive reimbursement remedy
to the Petitioners and the classes of similarly-situated employees because it
believed that some other unions’ “annual renewal” policies could be lawful,
and that each case had to be decided on a “case-by-case” basis. (SA A-26-27,
41-42). The NLRB’s refusal to provide retroactive remedies on this basis
unfairly penalizes the victims of the Unions’ violations and erroneously allows
the wrongdoers to retain their ill-gotten gains. The limited remedial orders in
this case inexplicably retreat from the Board’s normal policy, which is to fully
remedy Beck violations. In virtually every case where the Board has found an
entire class or bargaining unit injured by Beck violations, it has made its
remedies retrospective and class-wide, to restore all discriminatees to the

positions they would have been in but for the union’s illegal conduct.
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ARGUMENT

I. The Board Lacked a Quorum to Issue the Orders Denying

Reconsideration on April 18, 2012, Because the Three Members’

Recess Appointments Were Unconstitutional

A. Introduction

The National Labor Relations Act (“NLRA”) creates the National Labor
Relations Board (“Board” or “NLRB”), which “shall consist of five . . .
members, appointed by the President by and with the advice and consent of
the Senate.” 29 U.S.C. § 153(a). The NLRA further provides that “three
members of the Board shall, at all times, constitute a quorum of the Board.”
29 U.S.C. § 153(b). In New Process Steel, L.P. v. NLRB, 130 S. Ct. 2635
(2010), the Supreme Court held that the Board lacks authority to act when its
membership falls below the requisite quorum of three members. See id. at
2645. Here, the Board had only two duly appointed members when it issued
the Orders Denying Motion for Reconsideration on April 18, 2012 (SA A-23 &
SA A-38), although it purported to have five.

Prior to January 3, 2012, the Board consisted of Chairman Pearce, and
Members Becker and Hayes. The remaining two seats had been vacant for

considerable time. One of the seats became vacant in August 2010, when

Peter Schaumber’s term expired. The other seat became vacant in August
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2011, when Wilma B. Liebman left the Board.® When Mr. Becker’s term
expired on January 3, 2012, the Board was left without its requisite quorum
of three members.”

On December 15, 2011, President Obama nominated Sharon Block and
Richard Griffin to fill vacancies on the Board that had been unfilled for many
months." These nominees never received Senate confirmation.

On December 17, 2011, the Senate agreed by unanimous consent to
adjourn from December 20, 2011 through January 2, 2012, but convene
periodically for pro forma sessions to continue its 111th Session. The Senate
simultaneously agreed to begin its 112th Session on January 3, 2012 (as
required by section 2 of the Twentieth Amendment to the U.S. Constitution),
and to hold additional pro forma sessions through January 23, 2012. 157
Cong. Rec. S8783-8784 (Dec. 17, 2011) (Sen. Wyden). This decision to

continue in session was necessary to discharge the Senate’s obligations under

8 A complete list of Board membership and terms appears on the NLRB’s webpage,
Board Members of the NLRB since 1935, http://www.nlrb.gov/members-nlrb-1935 (last
visited July 20, 2012).

® White House Announces Recess Appointments of Three to Fill Board Vacancies (Jan.
4, 2012), http://nlrb.gov/news/white-house-announces-recess-appointments
-three-fill-board-vacancies.

1 White House Office of the Press Secretary, Presidential Nominations and

Withdrawal Sent to the Senate (Dec. 15, 2011), http://www.whitehouse.gov/the-press-
office/2011/12/15/presidential-nominations-and-withdrawal-sent-senate.
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both the Twentieth Amendment and the Constitution (art. I, § 5, cl. 4), which
prohibits one House of Congress from adjourning for more than three days
without the consent of the other.'' The House of Representatives did not
consent to a Senate recess or adjournment of longer than three days.

Nevertheless, only three weeks after sending the Block and Griffin
nominations to the Senate—and before the relevant Senate Committee, let
alone the full Senate, could take action on their nominations—the President
decided to override and bypass the Senate’s advice and consent
responsibilities. On January 4, 2012, he announced his intent to “recess
appoint” Block and Griffin, as well as Terence Flynn, as Members of the
Board.'? On January 9, 2012, Block, Griffin and Flynn were sworn in and
purported to take office as members of the Board."

In the instant consolidated cases, the Board issued its Orders Denying

' The Twentieth Amendment, section 2, provides that “The Congress shall assemble
at least once in every year, and such meeting shall begin at noon on the 3d day of
January, unless they shall by law appoint a different day.” Article I, section 5, clause
4 of the Constitution provides that “Neither House, during the Session of Congress,
shall, without the Consent of the other, adjourn for more than three days, nor to any
other Place than that in which the two Houses shall be sitting.”

2 White House Office of the Press Secretary, President Obama Announces Recess
Appointments to Key Administration Posts (Jan. 4, 2012),
http://www.whitehouse.gov/the-press-office/2012/01/04/president-obama-announces-
recess-appointments-key-administration-posts.

¥ New Board Members Take Office, Announce Chief Counsels (Jan. 10, 2012),
http://nlrb.gov/news/new-board-members-take-office-announce-chief-counsels.
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Motions for Reconsideration on April 18, 2012, well after Becker’s term had
expired on January 3, 2012. (SA A-23 & SA A-38). Purported Member Griffin
participated in deciding each Order. Therefore, if the three putative “recess”
appointments are invalid, the Board lacked a quorum under New Process
Steel when it issued these Orders.

B. The Constitution Authorizes the Senate to Make Its Own

Rules of Proceedings, and the President Must Defer to
Those Rules. The Senate Was Not in Recess, and the
President Was Not Entitled to Disregard the Senate’s Pro
Forma Sessions.

The President’s claim that a Senate recess existed on January 4, 2012
1s inconsistent with the Constitution’s Recess Appointments Clause, which
requires that the Senate actually be in recess when such appointments are
made. U.S. Const. art. II, § 2, cl. 3. See Evans v. Stephens, 387 F.3d 1220,
1224 (11th Cir. 2004) (en banc) (a “legitimate Senate recess” must exist in
order to uphold a recess appointment); see also Wright v. United States, 302
U.S. 583 (1938) (concerning “pocket vetoes” and congressional recesses); and
Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974) (intra-session
adjournments do not qualify as Senate recesses sufficient to deny the
President the authority to veto bills, provided that arrangements are made to

receive presidential messages).

Here, the Senate was not in recess, and there exists a fundamental
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constitutional reason why the President lacked authority to override the
Senate’s determination that it was not in recess. The Constitution is explicit
that “Each House may determine the Rules of its Proceedings.” U.S. Const.
art. I, § 5, cl. 2. Accordingly, the Senate has the sole authority to declare when
it is, and is not, in session. Relying on this provision, the Supreme Court has
long recognized that where “[t]he Constitution has prescribed no method of
making [a] determination” as to a question of congressional procedure, United
States v. Ballin, 144 U.S. 1, 6 (1892), “all matters of method are open to the
determination of the house [of Congress in question], and it is no
impeachment of the rule [chosen by the house of Congress] to say that some
other way would be better, more accurate, or even more just.” Id. at 5.

In Ballin, a party challenged the legality of certain tax legislation,
claiming that Congress enacted it without a valid quorum. The Supreme
Court noted that the legislation was an “enrolled bill . . . found in the proper
office, . . . authenticated and approved in the customary and legal form.” Id.
at 3. Citing article I, section 5, clause 3 of the U.S. Constitution regarding
each House’s duty to keep records of its proceedings, the Court held that
Congress’ official journals “must be assumed to speak the truth” regarding
those proceedings, which may not be impeached in any manner. Id. at 4.

Thus, statements in congressional journals are conclusive evidence of the
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presence of a quorum and the passage of a bill, notwithstanding the
possibility of an error in count. Id.

The application of Ballin to this case is straightforward. When the
Senate votes to remain in session for a period of time, and its official records
indicate that it was regularly gaveled into session over that period, that is
conclusive evidence that the Senate has been in session—and not in
recess—for that period. President Obama is not exempt from the ruling in
Ballin. Entries in the official journals of the Senate and House of
Representatives must be accepted by the other branches of government as
accurate, and cannot be second-guessed by the courts or the Executive
Branch. Id.; see also United States v. Smith, 286 U.S. 6, 35 (1932) (in a
dispute over the effect of the Senate’s rules on a nomination, the Supreme
Court stated that “It is essential to the orderly conduct of public business that
formality be observed in the relations between different branches of the
government charged with concurrent duties; and that each branch be able to
rely upon definite and formal notice of action by another.”).

Thus, “[i]t is for the Senate and not for the President of the United
States to determine when the Senate is in session.” 158 Cong. Rec. S113 (Jan.
26, 2012) (Sen. Lee). The President gets to decide whether to make a recess

appointment, but the Senate gets to decide whether to recess. See Humphrey’s
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Ex’r v. United States, 295 U.S. 602, 630 (1935) (“The sound application of a
principle that makes one master in his own house precludes him from
imposing his control in the house of another who is master there.”).

Indeed, when Congress makes rules that govern its proceedings, the
President must, like the courts, defer to the Legislative Branch. See Mester
Mfg. v. INS, 879 F.2d 561, 571 (9th Cir. 1989) (“The Constitution . . . requires
extreme deference to accompany any judicial inquiry into the internal
governance of Congress.”). Courts honor Congress’ rules under the enrolled
bill rule by treating the attestations of the two houses as “conclusive evidence
that [a bill] was passed by Congress,” even in the face of evidence
demonstrating otherwise. Public Citizen v. U.S. Dist. Court for Dist. of
Columbia, 486 F.3d 1342, 1343 (D.C. Cir. 2007) (quoting Marshall Field &
Co. v. Clark, 143 U.S. 649, 673 (1892)); see also OneSimpleLoan v. U.S. Sec’y
of Educ., 496 F.3d 197 (2d Cir. 2007). This doctrine reflects “the respect due
to a coordinate branch of government,” Marshall Field, 143 U.S. at 673, and
underscores the very limited inquiry courts make where Congress’ rules of
proceedings are at issue.

For similar reasons, the D.C. Circuit has held that the meaning of
ambiguous congressional rules is nonjusticiable; were it otherwise, “the court

would effectively be making the Rules—a power that the Rulemaking Clause
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reserves to each House alone.” United States v. Rostenkowski, 59 F.3d 1291,
1306-07 (D.C. Cir. 1995).

Here, by unanimous consent recorded in the Congressional Record, the
Senate voted to remain in session for the period December 20, 2011 through
January 23, 2012. See 157 Cong. Rec. S8783-8784 (Dec. 17, 2011) (Sen.
Wyden). The Senate’s schedule provided for a series of pro forma sessions at
three and four day intervals. The Congressional Record indicates that those
sessions actually occurred. See 158 Cong. Rec. S1 (Jan. 3, 2012), S3 (Jan. 6,
2012), S5 (Jan. 10, 2012), S7 (Jan. 13, 2012), S9 (Jan. 17, 2012), and S11 (Jan.
20, 2012).

This should end the matter. The Senate, the sole judge of its own
proceedings under Ballin, unanimously declared itself to be in session. As it
was not in “recess,” the President had no power to appoint federal officers
without the Senate’s advice or consent under article II, section 2, clause 2 of
the Constitution. The President may have been displeased that the Senate
chose to overlook some of his nominations during this period, but that is its
prerogative. And the President certainly had no right to declare unilaterally
that the Senate’s decision not to take up his appointments for a span of a
mere few weeks created a recess.

Indeed, if the President has the power to determine for himself when
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the Senate is in recess, he can declare it in recess on a whim, during any
lunch break, weekend, or even when he believes that the senators’ debate has
stalled and they are not working efficiently and effectively as a body. That
would clearly violate the Constitution, which makes each congressional
chamber the master of its own rules. U.S. Const. art. I, § 5, cl. 2. Because the
Senate did not declare itself in recess and there exists no evidence that the
House granted permission for such a recess, the Senate was not in recess.
Therefore, the President’s purported NLRB appointments are invalid.

The situation here underscores the Founders’ wisdom in giving each
House of Congress exclusive authority to make its own rules, precisely to
preserve the checks and balances built into the system. Here, the President
purported to tell the Senate what it must do to bring itself into session and
retroactively declared a series of Senate sessions to be a constitutional nullity
for purposes of the Recess Appointments Clause. U.S. Const. art. II, § 2, cl. 3.
But the Rulemaking Clause (art. I, § 5, cl. 2) does not permit such Executive
Branch interference in the Senate’s internal procedures any more than it
would permit similar interference by the courts. Cf. Nixon v. United States,
506 U.S. 224 (1993). To hold otherwise would threaten Congress’ ability to
function as an independent branch of government, and undermine the checks

and balances that the Founders “built into the tripartite Federal Government
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as a self-executing safeguard against the encroachment or aggrandizement of
one branch at the expense of the other.” Buckley v. Valeo, 424 U.S. 1, 122
(1976) (per curiam). The judiciary has “not hesitated to invalidate provisions
of law which violate this [separation of powers] principle,” Morrison v. Olson,
487 U.S. 654, 693 (1988), citing Buckley, 424 U.S. at 123. The same principles
must govern here. See also Bowsher v. Synar, 478 U.S. 714, 721-28 (1986)
(discussing importance of separation of powers and checks and balances).

In conclusion, the challenged recess appointments cannot stand. The
President improperly arrogated to himself the power to declare the
constitutional significance of the Senate’s proceedings, notwithstanding the
its prerogative to make its own rules. See U.S. Const. art. I, § 5, cl. 2. He then
exercised that power to improperly declare that the Senate was in
recess—even though that declaration would, if valid, have put the Senate in
violation of two independent constitutional provisions—namely, its
obligations to the House, under article I, section 5, clause 4, and to the nation,
under the Twentieth Amendment. (See Section I.C, infra). These actions
violate our Constitution’s most fundamental separation of powers principles,
which prohibit one branch of government from overriding the determinations

of another branch about its own proceedings.
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C. Several Other Factors Show That the Senate Was Not in
Recess When the Purported Recess Appointments Were
Made, and the President Was Wrong to Determine
Otherwise.

Article II, section 2, clause 2 of the Constitution provides the basic
framework for federal appointments: the President “shall nominate, and by
and with the Advice and Consent of the Senate, shall appoint . . . all other
officers of the United States, whose Appointments are not herein otherwise
provided for.” A joint power of appointment is thereby created. The
Constitution provides a limited exception to this joint appointment power:
“The President shall have power to fill up all Vacancies that may happen
during the Recess of the Senate, by granting Commissions which shall expire
at the End of their next Session.” U.S. Const. art. II, § 2, cl. 3.

Taken together, those provisions mean that the President may appoint
members of the Board when the Senate is in session, provided that there is
advice and consent, but only when the Senate i1s actually in a recess may he
bypass the Senate. See Evans v. Stephens, 387 F.3d 1220, 1224 (11th Cir.
2004) (en banc) (holding that Judge William Pryor’s appointment was made
“during a legitimate Senate recess”). Three distinct factors establish the
President’s lack of constitutional authority to make the recess appointments

challenged here.

First, and contrary to the President’s position, the Senate’s pro forma
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sessions were not shams.' During one of those sessions, on December 23,
2011, the Senate passed important legislation (the Temporary Payroll Tax
Cut Continuation Act of 2011, see 157 Cong. Rec. S8789 (Dec. 23, 2011) (Sen.
Reid)). The President signed that legislation, never protesting that it was
invalidly enacted due to a congressional recess.'” Although the announcement
of the pro forma sessions specified that the Senate would conduct no business,
157 Cong. Rec. S8783-8784 (Dec. 17, 2011) (Sen. Wyden), that body was free
to change its position at will and, in fact, did so to enact the tax cut
legislation. Thus, the Senate’s pro forma session of January 3, 2012, held to
meet the requirements of section 2 of the Twentieth Amendment, was every
bit as valid as the session that approved the tax cuts on December 23, 2011.
As such, there existed no Senate recess on January 4, 2012, when the
President made the purported appointments.

The Senate’s designation of a session as “pro forma” does not alter the

validity of the session. The very definition of a pro forma session, as

Y The President’s legal position that the Senate’s pro forma sessions were shams and,
therefore, were ineffective to stop a recess appointment, was set forth in a
Memorandum Opinion For The Counsel To The President (Jan. 6, 2012), available at
http://www .justice.gov/olc/2012/pro-forma-sessions-opinion.pdf. This Opinion will
be discussed in greater detail infra, in Section I.F.

> White House Office of the Press Secretary, Statement by the Press Secretary on H.R.
3765 (Dec. 23, 2011), available at http://www.whitehouse.gov/the-press-
office/2011/12/23/statement-press-secretary-hr-3765.
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articulated by the Congressional Research Service, is a “short meeting of the
Senate or the House held for the purpose of avoiding a recess of more than
three days and therefore the necessity of obtaining the consent of the other
House.”'® When this happens, there is no recess within the meaning of the
Recess Appointments Clause.’

Second, the President’s unilateral declaration that the Senate was in a
lengthy recess, notwithstanding the regular pro forma sessions, would, if
true, render the Senate in breach of the Constitution’s article I, section 5,
clause 4 and Twentieth Amendment, section 2. These respective obligations
limit either chamber from adjourning for more than three days without the
consent of the other, and require Congress to assemble on January 3 of every
year. On January 3, 2012, the Senate did, in fact, hold the constitutionally-

required session, only a day before the attempted recess appointments. The

6 Henry B. Hogue, Cong. Research Serv., RS21308, Recess Appointments: Frequently
Asked Questions 4 (updated dJan. 9, 2012), available at
http://www.senate.gov/CRSReports/crs-publish.cfm?pid="0DP%2BP%5CW%3B%20P
%20%20%0A.

" Senate sessions designated “pro forma” have been used in the past to specifically
block recess appointments. On November 16, 2007, the Senate majority leader
announced that the Senate would “be coming in for pro forma sessions during the
Thanksgiving holiday to prevent recess appointments.” 153 Cong. Rec. S14,609 (Nov.
16, 2007) (Sen. Reid). Those pro forma sessions achieved the stated intent, as
President Bush made no recess appointments between the initial pro forma session in
November 2007 and the end of his presidency. Obama Tempts Fight Over Recess
Appointments (Jan. 4, 2012), http://thecaucus.blogs.nytimes.com/2012/01/04/obama
-tempts-fight-over-recess-appointments/.
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President’s assertion that the Senate was in recess despite its holding of this
constitutionally-mandated session the day before is untenable.

Third, the President’s position contravenes his administration’s earlier
representation to the U.S. Supreme Court by then-Solicitor General Elena
Kagan. She wrote that “the Senate may act to foreclose [recess appointments]
by declining to recess for more than two or three days at a time over a lengthy
period.”’® That is precisely what the Senate did here when it held periodic
pro forma sessions. The President had no power to override the Senate’s
determination that it was in session.

As noted above, the Recess Appointments Clause is a limited exception
to the normal appointment rules, which authorizes the President to make
temporary appointments only where the Senate cannot do business due to an
actual recess. It was not intended to enable the President to resolve a political

dispute with the Senate.™

'® Letter Brief from Solicitor General Elena Kagan to William K. Suter, Clerk of the
Supreme Court 3, New Process Steel, L.P. v. NLRB, No. 08-1457 (U.S. Apr. 26, 2010),

available at http://www.scotusblog.com/wp-content/uploads/2010/04/SG-letter-brief-
NLRB-4-26-10.pdf.

9 At the same time President Obama made the NLRB recess appointments challenged
here, he also made a recess appointment of Richard Cordray to the Consumer Financial
Protection Bureau. But in doing so, the President abandoned any pretense that he was
acting because the Senate was “unavailable” to consider the nomination due to a
recess. To the contrary, the President publicly declared that he was making that recess
appointment despite the fact that the Senate had been considering Cordray’s

(continued...)
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Although past presidents have used their recess appointment power
even during relatively short recesses,” President Obama’s recess
appointments here, made one day after a session that was constitutionally
required, are wholly without precedent. Contrary to the President’s assertion
of power, the opinion of Attorney General Daugherty in 1921 established the
consistently followed rule that for recess appointments to be made the recess
should be of such duration that the Senate could “not receive communications
from the President or participate as a body in making appointments.” 33 U.S.
Op. Att’y Gen. 20, 24 (1921). No such break occurred in the present

circumstances, because the Senate was regularly gaveled into session,

19(...continued)

nomination for over six months. He said: “For almost half a year, Republicans in the
Senate have blocked Richard’s confirmation. . . . They refused to even give Richard an
up or down vote . . ..” President Barack Obama, Remarks by the President on the
Economy (Jan. 4, 2012), http://www.whitehouse.gov/the-press-office/2012
/01/04/remarks-president-economy. The President was complaining not that the Senate
was unavailable or unable to receive his messages regarding Cordray, but that the
Senate refused to confirm him. As the President candidly proclaimed: “I refuse to take
no for an answer.” Id. In short, the President’s NLRB recess appointments were driven
not by concern that the Senate was “unavailable” to perform its constitutional role in
the appointment of government officers, but by his determination to circumvent the
Senate’s role.

20

See Henry B. Hogue, Cong. Research Serv., RS21308, Recess Appointments:
Frequently Asked Questions (Jan. 9, 2012), available at
http://www.senate.gov/CRSReports/crs-publish.cfm?pid='0DP%2BP%5CW%3B%20P
%20%20%0A; Henry B. Hogue, Cong. Research Serv., RS21308, Recess Appointments:
Frequently Asked Questions (Mar. 12, 2008), available at
http://www.senate.gov/reference/resources/pdf/RS21308.pdf.
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received presidential communications, and during one of its pro forma
sessions enacted important tax legislation.

Finally, several Founders viewed the recess appointment power as
limited, such as Edmund Randolph, the nation’s first Attorney General and
influential member of the Constitutional Convention.?! In response to a
question from Thomas Jefferson about recess appointment powers, Randolph
warned that the Recess Appointments Clause had to be “interpreted strictly”
because it represented “an exception to the general participation of the
Senate.”*

Similarly, Alexander Hamilton referred to the recess appointment
power as “nothing more than a supplement . . . for the purpose of establishing
an auxiliary method of appointment, in cases to which the general method
was inadequate.” The Federalist No. 67 (Alexander Hamilton). There was
never a suggestion that the confirmation process was “inadequate” due to
congressional opposition to a nominee or to a routine delay in the

confirmation process. Rather, the inadequacy referenced by Hamilton was the

inability to fill a vacancy that “happened” during one of the Senate’s frequent

I See Statement of Professor Jonathan Turley to the H. Comm. on the Judiciary,
Executive Overreach: The President's Unprecedented “Recess” Appointments (Feb. 15,
2012), available at http://judiciary.house.gov/hearings/Hearings%202012/Turley
%2002152012.pdf.

* Id.
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and lengthy absences that of necessity occurred during the nation’s horse and
buggy days. Hamilton stressed that the Recess Appointments Clause was
designed to recognize that Congress could not be expected to remain in
session continually:
The ordinary power of appointment is confined to the President and
Senate jointly, and can therefore only be exercised during the session of
the Senate; but as it would have been improper to oblige this body to be
continually in session for the appointment of offices; and as vacancies
might happen in their recess, which it might be necessary for the public
service to fill without delay, the succeeding [Recess Appointments
Clause] 1s evidently intended to authorise the President singly to make
temporary appointments.
Id. (emphasis added).”® Hamilton recognized that the recess appointment
power was limited, and arose only when the joint power over federal
appointments could not be utilized. That is not the case here, however, where
the Senate was in session and was fully capable of acting on the NLRB
nominations if it chose to do so.
In short, the President’s assertion of power to override the Senate’s
determination that it was in session, and unilaterally to deem the pro forma

sessions shams, is unconstitutional because it undermines the separation of

powers built into the Constitution.

» Id.
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D. The Vacancies That the President Attempted to Fill Did
Not “Happen” When the Senate Was in Recess in
Accordance with Article 11, Section 2, Clause 3 of the U.S.
Constitution, So There Were No Vacancies for Which
Recess Appointments Could Be Made.

The challenged recess appointments are invalid for another reason: the
NLRB vacancies the President attempted to fill in January 2012 did not
“happen” during a Senate recess, so those pre-existing vacancies could not be
filled via recess appointments. The Constitution allows the limited recess
appointment power to be used only when the vacancy actually “happens” or
occurs during a recess, not whenever a vacancy “happens to exist” during a
recess.

Article II, section 2, clause 3 of the Constitution states: “[t]he President
shall have Power to fill up all Vacancies that may happen during the Recess
of the Senate, by granting Commissions which shall expire at the End of their
next Session.” (Emphasis added). That clause does not say that the President
may fill all “vacancies that may happen to exist” whenever a Senate recess
occurs.

Here, “recess” appointee Block was named to a Board seat vacated by a
confirmed Board member on December 16, 2004, Flynn was named to a Board

seat vacated by a confirmed Board member on August 27, 2010, and Griffin

was named to a Board seat that was vacated by a confirmed Board Member

35



Case: 12-1973  Document: 15-1 Filed: 07/30/2012  Pages: 115

on August 27, 2011.%* None of those vacancies “happened” during a recess of
the Senate.

The Constitution’s plain text states that a vacancy can only be filled by
a recess appointment if the vacancy actually occurred “during the Recess of
the Senate,” such as through death or resignation of an officeholder. The
NLRB vacancies President Obama attempted to fill arose months or longer
before the purported Senate recess. As they did not “happen” during any
recess, the appointments are unlawful.

While some modern authorities interpret the Recess Appointments
Clause to mean that recess appointments are allowed for pre-existing
vacancies, i.e, those vacancies that “may happen to exist” at the time of the
recess, United States v. Allocco, 305 F.2d 704, 709-14 (2d Cir. 1962)
(endorsing the “happen to exist” construction); United States v. Woodley, 751
F.2d 1008, 1012-13 (9th Cir. 1985) (en banc), those authorities are mistaken.

As in other cases, “[t]he words used in the Constitution are to be taken
in their natural and obvious sense, and are to be given the meaning they have

in common use unless there are very strong reasons to the contrary.”

Okanagan v. United States (The Pocket Veto Cases), 279 U.S. 655, 679 (1929),

** Members of the NLRB since 1935, http://www.nlrb.gov/members-nlrb-1935 (last
visited July 20, 2012).
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citing Martin v. Hunter’s Lessee, 14 U.S. 304 (1816), and Tennessee v.
Whitworth, 117 U.S. 139, 147 (1886). The words in the Constitution are clear:
only “Vacancies that may happen during the Recess” can be filled without the
Senate’s advice and consent. The words do not contemplate the filling of
vacancies “that may happen to exist” during a recess.

Indeed, an interpretation of the Recess Appointments Clause that
allows the filling of any “vacancies that may happen to exist” defeats our
constitutional system of checks and balances and negates the joint power of
appointment vested in the Executive and Legislative Branches. A “vacancies
that may happen to exist” interpretation allows a President to wait for an
inevitable recess, and then unilaterally appoint nominees seriatim, thereby
permanently writing the Senate out of the confirmation process.? This is
something the Founders surely opposed. See generally Bowsher, 478 U.S. at
721-27 (discussing importance of separation of powers and checks and
balances). Precisely because the Founders wanted to diffuse governmental
power and ensure the Senate’s check on the President’s appointment power,

they did not grant the President the broad power to fill any vacancies that

*> Here, for example, recess appointee Block was appointed in place of a prior recess
appointee, Member Becker, who was himself appointed in place of a prior recess
appointee, Dennis Walsh. Id.
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“may happen to exist” during a recess.”

The constitutional text outlines only two limited circumstances when
federal appointments can be made without the Senate’s advice and consent:
1) Congress may authorize the appointment of inferior officers by other
governmental branches;*” and 2) the Recess Appointments Clause, U.S.
Const. art. I, § 2, cl. 3. Precisely because these are exceptions to the normal
joint power of appointment preferred by the Founders, they must be narrowly
construed. Michael B. Rappaport, The Original Meaning of the Recess
Appointments Clause, 52 UCLA L. Rev. 1487, 1501-46 (2005).

Attorney General Edmund Randolph, writing only three years after the
Constitution’s ratification, concluded that the scope of the Recess
Appointments Clause is limited to vacancies that arise (i.e., “happen”) during
a recess. Id. at 1518-19. Randolph, a prominent delegate to the Constitutional

Convention, wrote that such vacancies arise in “a case of necessity only; as

6 See Michael B. Rappaport, The Original Meaning of the Recess Appointments Clause,
52 UCLA L. Rev. 1487 (2005); Schenck v. Peay, 21 F. Cas. 672, 674-75 (E.D. Ark. 1869)
(recess appointment unlawful where the vacancy “existed, but did not happen, during
the recess of the senate”); In re Dist. Att’y, 7 F. Cas. 731, 734-38 (D.C. Pa. 1868) (doubt
cast upon such appointments because they defeat the system of checks and balances
and allow the Executive Branch to aggrandize power); but see Allocco, 305 F.2d at 709-
14 (“*happen to exist” construction endorsed); Woodley, 751 F.2d at 1012-13 (same).

* See U.S. Const. art. IT, § 2, cl. 2; Freytag v. Comm’r of Internal Revenue, 501 U.S. 868
(1991) (Congress has authority to grant the Chief Judge of the United States Tax Court
power to appoint inferior trial judges).

38



Case: 12-1973  Document: 15-1 Filed: 07/30/2012  Pages: 115

where the Officer has died, or resigned during the recess.”” Such
presidential power must “be considered as an exception to the general
participation of the Senate” because the “[s]pirit of the Constitution favors the
participation of the Senate in all appointments.” Id.

Famed Justice Joseph Story agreed. In his Commentaries on the
Constitution, Story focused on the causal nature of the word “happen,” and
whether a newly created post could count as a “vacancy.”® Many other
Founders and their disciples agreed that the recess appointment power was
limited to vacancies that “happen” during the recess. Rappaport, 52 UCLA L.
Rev. at 1518-37, citing, inter alia, Alexander Hamilton, St. George Tucker
and George Washington.

Admittedly, while some modern commentators and courts have
approved the broader “vacancies that happen to exist” interpretation, the
Supreme Court has never ruled on that issue. Woodley, 751 F.2d at 1033 (en

banc) (Norris, J., dissenting); Evans, 387 F.3d at 1228 (Barkett, J.,

% Edmund Randolph, Opinion on Recess Appointments (July 7, 1792), in 24 The Papers
of Thomas Jefferson 166 (John Catanzariti et al. ed., 1990).

2 3 Joseph Story, Commentaries on the Constitution, § 1553, available at
http://press-pubs.uchicago.edu/founders/documents/a2_2_2-3s58.html (“By ‘vacancies’
they understood to be meant vacancies occurring from death, resignation, promotion,
or removal. The word ‘happen’ had relation to some casualty, not provided for by law.”);
see also The Federalist No. 67 (Alexander Hamilton) (“vacancies might happen in their
recess, which it might be necessary for the public service to fill without delay”)
(emphasis added); Evans, 387 F.3d at 1232 (Barkett, J., dissenting).
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dissenting).

In short, a plain reading of the constitutional text and the intention of
the Founders supports the narrow interpretation of “vacancies that may
happen” urged here. Under this view, President Obama’s recess appointments
were invalid because the vacancies he attempted to fill pre-dated by many
months the existence of the purported Senate recess. Moreover, if the words
“vacancies that may happen” in the Recess Appointments Clause are not
given their plain meaning, then the Clause swallows the basic rule of joint
appointments and allows a president to fill virtually all federal offices via
seriatim recess appointments, without a shred of advice from, or consent of,
the Senate.

E. The President’s Attempt to Fill Vacancies Without the

Advice and Consent of the Senate Was Unconstitutional
Because the Recess Appointments Clause Only Covers
Inter-session Recesses.

The challenged recess appointments are invalid for an additional
reason: the Recess Appointments Clause only allows for vacancies to be filled
during an inter-session recess. That did not occur here.

An inter-session recess 1s a recess between the two annual sessions of

Congress. An intra-session recess is a recess that occurs during the
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congressional session.”” The Constitution uses the term “adjournment” to
refer both to inter-session and intra-session recesses. When the Constitution
uses the term “recess,” it refers only to an inter-session recess. Rappaport, 52
UCLA L. Rev. at 1547-1573. For the Founders, “recess” corresponded to
breaks between sessions, a meaning adopted from the Massachusetts
Constitution. By contrast, one meaning of “adjournment” at the time the
Constitution was drafted was “any break during or between sessions.” Id.
This differentiation between “recess” and “adjournment” also makes sense of
various clauses in the Constitution that use those terms. Allowing recess
appointments for all adjournments, no matter when they occur and for how
short a duration, would permit the President to recess-appoint for a one-day
or one-hour break.

Moreover, if intra-session recess appointments are allowed, the result is
that such appointments are for longer periods, possibly twice as long, as they
are for inter-session recess appointments, based on the Constitution’s
language that recess appointments “shall expire at the End of their next

Session.” U.S. Const. art. II, § 2, cl. 3.

% The “word ‘session’ refers to the period between the reconvening of the Senate after
a sine die [i.e., indefinite] adjournment and the next sine die adjournment.” Henry B.
Hogue, Cong. Research Service, RS 21308, Recess Appointments: Frequently Asked
Questions (Jan. 9, 2012), at 1, available at http://www.senate.gov/ CRSReports/crs-
publish.cfm?pid=%2 70DP%2BP\W%3B%20P%20%20%0A).
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Thus, allowing recess appointments for intra-session breaks makes no
sense, because it gives the President power to unilaterally appoint federal
officers for even longer periods of time than he would otherwise be allowed
under the Recess Appointments Clause. Such a reading undermines the
checks and balances built into the appointments process because it provides
incentives to the President to bypass the Senate whenever possible.

For these reasons, the Court should rule that intra-session
adjournments do not qualify as recesses under the Recess Appointments
Clause, and the President’s attempted NLRB appointments are invalid.

F. The Office of Legal Counsel’s Opinion Justifying the
Recess Appointments Is Erroneous.

On January 6, 2012, the Attorney General’s Office of Legal Counsel
(“OLC”) issued a Memorandum Opinion purporting to justify the President’s
recess appointments.* The OLC Opinion, which was not made public until
January 12, 2012, declared for the first time that the Senate’s convening of
periodic pro forma sessions does not have the legal effect of interrupting an
intra-session adjournment otherwise long enough to qualify as a recess of the
Senate under the Recess Appointments Clause. The Opinion is wrong for

numerous reasons previously stated.

81 See Memorandum Opinion For The Counsel To The President (Jan. 6, 2012),
available at http://www .justice.gov/olc/2012/pro-forma-sessions-opinion.pdf.
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For example, the OLC Opinion gives short shrift to Ballin and the
Senate’s determination that it was in session. The Opinion, therefore,
contravenes the Senate’s constitutional power to “determine the Rules of its
Proceedings.” U.S. Const. art. I, § 5, cl. 2. By declaring the Senate’s on-going
pro forma sessions to be a nullity—at least for purposes of the Recess
Appointments Clause—the OLC Opinion implicitly declared the Senate to be
in violation of the constitutional requirement that neither House shall
adjourn without the consent of the other for more than three days. U.S.
Const. art. I, § 5, cl. 4.> In making this declaration, the OLC Opinion for the

Executive Branch grievously disrespects the proceedings of a co-equal branch

# Since at least 1949, the Senate has repeatedly held pro forma sessions to comply
with article I, section 5’s requirement that it not adjourn for more than three days
without the House’s permission. See, e.g., 95 Cong. Rec.12,586 (Aug. 31, 1949); 95
Cong. Rec. 12,600 (Sept. 3, 1949); 96 Cong. Rec. 7769 (May 26, 1950); 96 Cong. Rec.
7821 (May 29,1950); 96 Cong. Rec. 16,980 (Dec. 22,1950); 96 Cong. Rec. 17,020 (Dec.
26, 1950); 96 Cong. Rec. 17,022 (Dec. 29, 1950); 97 Cong. Rec. 2835 (Mar. 22, 1951); 97
Cong. Rec. 2898 (Mar. 26, 1951); 97 Cong. Rec. 10,956 (Aug. 31, 1951); 97 Cong. Rec.
10,956 (Sept. 4, 1951); 98 Cong. Rec. 3998-99 (Apr. 14, 1952); 101 Cong. Rec. 4293 (Apr.
4, 1955); 103 Cong. Rec. 10,913 (July 5, 1957). Congress has also used pro forma
sessions to satisfy the Twentieth Amendment’s requirement that it meet at noon on
January 3 to start a new session, unless a different time is specified by statute. See
H.R. Con. Res. 232, 96th Cong., 93 Stat 1438 (1979) (pro forma session to be held on
January 3, 1980); H.R. Con. Res. 260, 102d Cong., 105 Stat. 2446 (1991) (pro forma
session to be held on January 3, 1992); 151 Cong. Rec. S14,421 (daily ed. Dec. 21, 2005)
(pro forma session to be held on January 3, 2006); 153 Cong. Rec. S16,069 (daily ed.
Dec. 19, 2007) (pro forma session to be held on January 3, 2008); 157 Cong. Rec. S8783
(daily ed. Dec. 17, 2011) (pro forma session to be held on January 3, 2012). Pro forma
sessions have been widely accepted as a permissible method of fulfilling those
constitutional mandates, and the Senate could not logically be in session for purposes
of one constitutional provision while in recess for purposes of another.
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of government.

The OLC Opinion also declares that the Senate’s pro forma sessions
were shams, but such a jaundiced view is directly contradicted by the actual
experience of those sessions, which demonstrate that the Senate was, in fact,
available to fulfill its constitutional duties to consider any appointments that
the President wished to put forward for advice and consent. As noted above,
by unanimous consent the Senate passed important tax legislation during a
pro forma session, the Temporary Payroll Tax Cut Continuation Act of 2011,
see 157 Cong. Rec. S8789 (Dec. 23, 2011) (Sen. Reid). This is the very same
procedure that the Senate uses to conduct most of its business, including the
vast majority of its advice and consent functions. If the President can sign tax
legislation passed in the Senate by unanimous consent during a pro forma
session, it is untenable to argue that the Senate is unavailable to confirm the
President’s nominees in the same manner at the same session.

Moreover, the OLC Opinion concedes that the Constitution empowers

the Senate to block all recess appointments simply by refusing to recess.*

¥ As noted earlier, the Solicitor General also recognizes that the Senate can entirely
foreclose the President’s recess appointment authority by choosing to remain in
session. Letter Brief from Solicitor General Elena Kagan to William K. Suter, Clerk of
the Supreme Court at 3, New Process Steel, L.P. v. NLRB, No. 08-1457 (U.S. Apr. 26,
2010), available at http://www.scotusblog.com/wp-content/uploads/2010/04/SG-letter-
brief-NLRB-4-26-10.pdf.
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The validity of the President’s January 4 recess appointments thus depends
on his judgment that the Senate unsuccessfully exercised its power. But, as
one Senator said in response to these recess appointments, “[i]t is for the
Senate and not for the President of the United States to determine when the
Senate 1s in session.” 158 Cong. Rec. S113 (Jan. 26, 2012) (Sen. Lee).

As Alexander Hamilton explained in The Federalist No. 76, the
Founders denied the President “the absolute power of appointment” because
they believed the Senate would “tend greatly to prevent the appointment of
unfit characters” and would serve as “an efficacious source of stability in the
administration” of government. The prospect of an intransigent Senate that
refuses to confirm the President’s nominees is an unavoidable corollary of the
Founders’ decision to “divid[e] the power to appoint the principal federal
officers . . . between the Executive and Legislative Branches.” Freytag v.
Comm’r of Internal Revenue, 501 U.S. 868, 884 (1991).

The OLC Opinion ignores these principles and fails to recognize the
1importance of the joint appointment power, which was designed by the
Founders precisely to avoid one branch becoming dictatorial. See In re District
Attorney, where the court struck down a recess appointment and stated:

Under a complicated political system of mutually counteracting checks,

like the government of the United States, the continuance of our

freedom could not be maintained without incessant caution to guard
against both executive and legislative encroachments. Either of them
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tends towards usurpations of despotic power, and the tendency may be

so gradual as to be almost imperceptible. The dangers from such

encroachments would be more serious than from the occasional
suspension or inefficiency of governmental functions through temporary
vacancies in office.

Id., 7 F. Cas. at 735.

The OLC Opinion is correct that the Recess Appointments Clause was
intended to provide “an auxiliary method of appointment,” as Alexander
Hamilton stated in The Federalist No. 67, for filling “Vacancies that may
happen during the Recess of the Senate,” when the Senate is unavailable to
perform its advice-and-consent function. But even accepting at face value the
Opinion’s “practical construction” of the Recess Appointments Clause, the
President’s January 4 recess appointments cannot reasonably be justified on
the ground that the Senate was unavailable or otherwise unable to perform
its advice and consent function. Rather, the Senate was unwilling to provide
its advice and consent regarding the President’s controversial nominees on
his timetable. It is therefore untenable for the Opinion to claim that the
President acted to fill these vacancies because the Senate was not “capable of
exercising its constitutional function of advising and consenting to executive
nominations.” OLC Opinion at 12 (citation omitted).

Rather than furthering the checks and balances underlying the joint

appointment process, the OLC Opinion allows the President to subvert the
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Senate’s authority to withhold its consent when it believes a nominee should
not be confirmed. As with every branch of our government, there is a
“hydraulic pressure” within the Executive Branch “to exceed the outer limits
of its power.” INS v. Chadha, 462 U.S. 919, 951 (1983). The OLC Opinion
stretches logic and the Founder’s intentions to the breaking point. Regardless
of whether the President has sought to exceed his power for good or ill, it is
for this Court to maintain the proper balance between the Executive and
Legislative Branches of government by striking down the recess
appointments.

II. The Board’s Remedial Orders Are Inadequate as a Matter

of Law. They Depart from Past Precedent Without a
Reasoned Basis, and Do Not Further the Purposes of the
NLRA. The Remedies Harm Petitioners and the Class of
Similarly-Situated Discriminatees and Allow the Wrongdoers
to Keep Ill-gotten Gains Seized from Hundreds of Employee
Victims.

If the Court finds the recess appointments valid, it must then review
the merits of the Board’s remedial decision challenged here.*
In this case, the Board struck down as unlawful “annual renewal”

policies that USW and IBEW (“Unions”) applied to untold hundreds of

* If the Court agrees that there existed no valid quorum when the Board issued the
challenged remedial decision, then it need not consider the propriety of the remedial
issue raised herein. In that event, the Court should simply remand the cases for
reconsideration by a new Board, when a proper and lawful quorum is established.

a7



Case: 12-1973  Document: 15-1 Filed: 07/30/2012  Pages: 115

nonmember employees across the nation. (SA A-1 & SA A-29). Under these
policies, the Unions unilaterally “flipped” Beck objectors from objector to non-
objector status against their will, and thereby forced them to pay an entire
year’s worth of excessive dues to subsidize the Unions’ political and
1deological activities. (App. 100 & 271). But for these illegal policies, the
Unions would not have collected from objecting nonmembers any funds used
for the “propagation of political or ideological views that they oppose.”
Chicago Teachers Union v. Hudson, 475 U.S. 292, 305 & n.15 (1986), citing
Thomas Jefferson and James Madison; see also Knox v. SEIU Local 1000,
U.S.__ , 132 S. Ct. 2277 (2012) (questioning any requirement that
nonmembers must “opt out” of union political expenditures). Indeed,
notwithstanding the aberrant and short-lived victory USW won before the
ALdJ in its case (SA A-6), the Unions were on notice since at least August 27,
2010 @if not earlier) that their annual renewal policies were unlawful.
Nevertheless, they persisted in applying them. See International Ass’n of
Machinists (L-8 Commc’ns, LLC), 355 NLRB No. 174 (Aug. 27, 2010) (NLRB

issues its first decision striking down a union’s “annual renewal” policy);** see

® Despite USW’s temporary victory before the ALJ in the Richards case, at least five
other ALdJ decisions had struck down annual renewal policies prior to the Board doing
so in L-8 Communications, and no other ALJ had ever upheld them. Teamsters Local
952 (Albertsons Inc.), No. 21-CB-13609, JD(SF)-30-06 (May 30, 2006); L-3 Comm cns

(continued...)
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also Tavernor v. Ill. Fed’n of Teachers, 226 F.3d 842, 849 (7th Cir. 2000)
(questioning the validity of “annual renewal” policies as far back as 2000,
noting that they “place[ ] an additional burden on objectors. No sooner does
the objector complete one round than, like Sisyphus with his rock, he must
begin anew with another.”) (citation omitted).

Despite numerous NLRB and federal court cases condemning annual
renewal policies over many years,” the Unions “rolled the dice” and persisted
with their coercive policies even after they became legally indefensible. But
the Board, in turn, refused to provide a retroactive remedy because it believed
that some other unions’ “annual renewal” policies could be lawful, and that
each case had to be decided on a “case-by-case” basis. (SA A-26-27, 41-42).
The NLRB’s refusal to provide retroactive remedies on this basis unfairly
penalizes the victims of the Unions’ violations and erroneously allows the

wrongdoers to retain their ill-gotten gains.

#(...continued)

Vertex Aerospace, No. 15-CB-5169, JD(ATL)-02-08 (Jan. 9, 2008); UAW (Colt’s Mfg.
Co.), No. 34-CB-2631, JD(NY)-06-08 (Mar. 3, 2008); CWA & Local 4309 (AT&T
Midwest), No. 8-CB-10487, JD-1-09 (Jan. 9, 2009); IBEW and Local 34, No. 13-CB-
18961, JD(SF)-51-08 (Dec. 13, 2008). The Unions, while clearly on notice that their
annual renewal policies were indefensible and likely to be found unlawful, persisted
in applying them anyway, for their own financial gain.

% Tn addition to this Court’s decision in Tavernor, 226 F.3d at 849, other federal courts
have condemned annual renewal policies. See Shea v. Machinists, 154 F.3d 508 (5th
Cir. 1998); Lutz v. Machinists, 121 F. Supp. 2d 498 (E.D. Va. 2000); Seidemann v.
Bowen, 499 F.3d 119 (2d Cir. 2007).
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A. The Board Departs from Past Precedent Without a
Reasoned Justification.

The remedial orders in this case (SA A-4 and SA A-32) inexplicably
retreat from the Board’s normal process of remedying Beck violations. In
virtually every case where the Board has found Beck violations affecting an
entire class or bargaining unit, it has made its remedies retrospective and
class-wide, to restore all discriminatees to the positions they would have been
in but for the union’s illegal conduct. E.g., California Saw & Knife Works, 320
NLRB 224, 255-56 (1995) (retroactive class-wide reimbursement remedy
ordered); Rochester Mfg. Co., 323 NLRB 260, 262-63 (1997) (class-wide
retroactive reimbursement remedy ordered in Beck case); Teamsters Local
738 (E.dJ. Brach Corp.), 324 NLRB 1193, 1194 (1997) (same); UFCW Local
1099 (Kroger, Inc.), 327 NLRB 1237, 1238 (1999) (retroactive class-wide
reimbursement remedy ordered to all unit employees, not just the charging
party); Teamsters Local 492 (United Parcel Serv., Inc.), 346 NLRB 360, 365-67
(2006) (same). The ALdJ in the leading “annual renewal” case, International
Association of Machinists (L-3 Communications, Inc.), 355 NLRB No. 174
(Aug. 27, 2010), expressly followed then-existing Board precedent and ordered

a class-wide retroactive refund remedy.*’

37 In L-8 Communications, the ALJ ordered the union to “reimburse, with interest,

(continued...)

50



Case: 12-1973  Document: 15-1 Filed: 07/30/2012  Pages: 115

In Rochester Manufacturing, the Board explicitly recognized its duty
when devising a remedy in cases like this:

It is the Board’s practice to remedy violations of the Act by restoring, to

the extent feasible, the status quo ante, reconstructing the

circumstances that would have existed but for the unlawful conduct. As
the Supreme Court has observed, “our task in applying Section 10(c) is
to take measures designed to recreate the relationships that would

have been made had there been no unfair labor practice.” Franks v.

Bowman Transportation, 424 U.S. 747, 769 (1976).

323 NLRB at 263. Yet that is precisely what the Board did not do in this
case, when it refused to grant retrospective remedies to the Petitioners and
the nationwide classes of similarly-situated discriminatees.

Even outside the context of nonmembers’ Beck rights, the Board
regularly orders class-wide retroactive reimbursement remedies in cases
where unions abuse their powers under “union security” clauses. See, e.g.,
Jackson Eng’g Co., 265 NLRB 1688 (1982), enforced sub nom. Local 1814, Int’l
Longshoremen's Ass'n v. NLRB, 735 F.2d 1384, 1404 (D.C. Cir. 1984) (union

and employer ordered to reimburse all employees for all dues paid under

#(...continued)

any other objecting nonmember whose request for continuing objector status was not
recognized since November 2004, because of the annual renewal requirement, for any
fees collected in excess of those required for representational activities.” 355 NLRB No.
174, at *23. Although the Board there affirmed the ALJ in striking down the annual
renewal, it did not adopt his class-wide retroactive remedy. Charging Party Robert
Prime appealed that remedial decision to the Eleventh Circuit, No. 10-14357-F, but
because the case was eventually settled, the appellate court rendered no decision on
the propriety of the remedial order.
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unlawful and corrupt union security clause, holding that “[t]he
reimbursement remedy is another way of dissipating the effects of unlawful
labor practices, and also restores to employees that which was unlawfully
taken from them”); Teamsters Local 886 (Unit Parts Co.), 119 NLRB 222, 224
(1957) (Board orders dues refund to all employees coerced into signing dues
check off authorizations); Polyclinic Med. Ctr., 315 NLRB 1257, 1263 (1995)
(same); Raymond Interior Sys., 354 NLRB No. 85 (Sept. 30, 2009), order on
reconsideration, 357 NLRB No. 166 (Dec. 30, 2011) (where union enforced a
“union security clause” even though it did not have majority support, all dues
ordered refunded to all employees).

The Board has long recognized that where there exists a widespread
pattern of unlawful activity, the appropriate relief should include a remedy
for the named discriminatees and all other individuals “similarly situated.”
Iron Workers Local 433, 298 NLRB 35 (1990); Plumbers Local 198 v. NLRB,
747 F.2d 326, 332-34 (5th Cir. 1984) (upholding broad relief against union
that had unlawfully operated a hiring hall, in spite of admitted difficulty in
locating all of the discriminatees).

The Board’s prospective-only remedy in the instant cases does not meet
the standards of numerous prior Board decisions, and the Board did not

adequately explain this discrepancy. “It is ‘axiomatic that an agency
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adjudication must either be consistent with prior adjudications or offer a
reasoned basis for its departure from precedent.” Nathan Katz Realty, LLC v.
NLRB, 251 F.3d 981, 993 (D.C. Cir. 2001) (citation omitted). The Board has
never directly addressed the remedial issue raised in the Exceptions and
Motions for Reconsideration, and has offered no reasoned basis for refusing a
retrospective class-wide remedy and allowing the Unions to keep 1ll-gotten
gains seized from untold hundreds of innocent nonmember objectors. This is
especially egregious where, as here, the Board must concede that the Unions
were on notice for a full year (if not a decade) that their annual renewal
policies were coercive, burdensome and legally indefensible.

B. The Remedial Order Does Not Further the Act’s Purposes.

In Franks v. Bowman Transportation Co., 424 U.S. 747, 769 (1976), the
Supreme Court held that NLRA Section 10(c), 29 U.S.C. § 160(c), authorizes
remedies “redressing the wrong incurred by an unfair labor practice . . . to
make ‘the employees whole, and thus restor(e) the economic status quo that
would have obtained but for the company’s wrongful (act),” citing NLRB v.
Rutter-Rex Mfg. Co., 396 U.S. 258, 263 (1969). The NLRB’s task in applying
Section 10(c) is “to take measures designed to recreate the conditions and
relationships that would have been had there been no unfair labor practice.”

Local 60, United Bhd. of Carpenters & Joiners v. NLRB, 365 U.S. 651, 657
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(1961) (Harlan, J., concurring). In Phelps Dodge Corp. v. NLRB, 313 U.S. 177,
194 (1941), the Court noted that the Board’s decisions effectuate public policy
when they “require[ | not only compensation for the loss of wages but also
offers of employment to the victims of discrimination. Only thus can there be
a restoration of the situation, as nearly as possible, to that which would have
obtained but for the illegal discrimination.”

Manifestly, this was not done here, where the Board is allowing the
labor law tortfeasors to keep their wrongfully seized gains and refusing to
provide a reimbursement remedy for untold numbers of discriminatees. The
policies of the NLRA are not furthered by these crabbed remedial decisions.
The Court should reverse the Board’s remedies as inadequate.

Even courts applying a narrow standard of review over Board remedies
recognize that the remedies must “effectuate the policies of the Act and [be]
tailored to the nature of the particular unfair labor practice in question.”
Road Sprinkler Fitters Local Union No. 669 v. NLRB, 789 F.2d 9, 16 (D.C.
Cir. 1986). Here, the Board’s prospective-only remedies fail because they are
not at all “tailored to the nature of the particular unfair labor practice in
question.” Id.

Although the Board has broad discretion to adapt its remedies to the

needs of particular situations, Phelps Dodge Corp., 313 U.S. at 194, it must
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use that discretion to ensure that the “victims of discrimination” are treated
fairly and not arbitrarily. Id. But what happens in situations where, as here,
the Board refuses to ensure that the victims of discrimination be treated
fairly? The federal courts frown upon such erroneous remedies and do not
hesitate to overturn them.

For example, this Court has recognized that, despite its deference to the
Board, it will not enforce remedial orders that “do[ ] not effectuate the policies
of the Act.” United Steelworkers of Am. v. NLRB, 692 F.2d 1052, 1058 (7th
Cir. 1982); see also Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137,
142-43 (2002) (citations omitted) (“the Board’s discretion to select and fashion
remedies for violations of the NLRA, though generally broad, is not
unlimited”); NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 257—58
(1939) (discussing limits on the Board’s remedial discretion). Can the Board
state with a straight face that allowing the Unions to keep ill-gotten gains
used to fund political campaigns over the nonmembers’ objections furthers the
policies enunciated in Beck and the NLRA’s “right to refrain” under 29 U.S.C.
§ 157? Petitioners think not, especially since the Unions were on notice for a
full year (if not a decade) that their annual renewal policies were coercive,
burdensome and legally indefensible.

At the very least, the Court should remand these cases and require the
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Board to reconsider the remedy and explain its departure from past
precedent. NLRB v. Food Store Employees Union, Local 347, 417 U.S. 1, 10
(1974).

CONCLUSION

The Petitions for Review should be granted. The Board’s April 18, 2012
Orders Denying Motions for Reconsideration should be reversed because the
recess appointments to the NLRB were unconstitutional and, therefore, no
lawful quorum existed to issue the Orders. The cases should be remanded to
the Board for decisions by a lawful quorum of Members.

Alternatively, if the Court finds that a lawful quorum existed, it should
find the Board’s remedial Orders inadequate and reverse and remand them
for entry of proper and adequate remedies.

Respectfully submitted,

/s/ Glenn M. Taubman

Glenn M. Taubman, Esq.*
William L. Messenger, Esq.
Matthew C. Muggeridge, Esq.
National Right to Work

Legal Defense Foundation, Inc.
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(703) 321-8510
gmt@nrtw.org
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NOTICE:  This opinion is subject to formnal revision bofore publication in the
Bovnd vodwmes of NLRB decisions, Reoders are reguosted 1o tstific the Er-
ventive Sveretary, National Lehor Refarions Bourd, (Washingron, 1O
Z0570. uf any typographical o ofer formdd errors so that corrections can
B daachiecded it tine hvawd volamies,

United Steel, Paper and Forestry, Rubber, Manufac-
turing, Energy, Allied Industrial and Service
Worliers International Union, AFL-CIO, CLC
{Trimas Corporation d/b/a Cequent Towing
Products) arnd Douglas Richards

United Steel, Paper and Forestry, Rubber, Manufac-
turing, Energy, Allied I[ndustrial and Service
Workers International Union, AFL-CIO, CLC
(Chemtura Corporation) eand Ronald R. Echega-
ray

United Steel, Paper and Forestry, Rubber, Manufac-
turing, Energy, Allied Industrial and Service
Workers International Union, AFL-CIO, CLC
{Chemtura Corporation) and David M. Yost.
Cases 25-CB-8891, 25-CB-9253 (Formerly 66—
CB~11344), and 25-CB-9234 (Formerly G-CB--
115435)

August 16, 2011

DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBERS BECKER,
PEARCE, AND HAYES

The issue presented is whether the Respondent Union
(hereafter Respondent) violated its duty of fair represen-
tation by requiring employees it represents who are not
union members and who seek objector status under
Communications Workers of America v. Beck' to assert
their objection on an annual basis. In Moachinists Local
Lodge 2777 (L-3 Camnumications), 355 NLRB No. 174
(2010), the Board announced the standard by which it
will evaluate the propriety of a union’s annual Beck re-
newal requirement. Applying that standard here, we find
that the Respondent has failed to present a legitimate
justification for its annual renewal requirement sufficient
1o justify the burden the requirement imposes on an indi-
vidual seeking to extend an objection. We accordingly
find, contrary to the judge, that the annual renewal re-
quirement here is arbitrary under the duty of fair repre-
sentation, and that in imposing it on the Charging Par-
tiecs—and refusing to honor their specific request that
their Beck objections be permanent and continuing in
nature-—the Respondent has vielated Section B(b)}{1}{A)
of the Act.’

VART 118, 735 (1988},

* Petition for review dismissed 2010 WL, 4340436 (D.C. Cir. 2010).

* On August 6, 2009, Administrative Law Judge John H. West is-
sued the aftached deeision. The Charging Parties Hled exceptions and a

357 NLRB 48
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1. FACTUAL BACKGROUND

The three Charging Parties in this case-—Douglas
Richards, Ronald R. Echegaray, and David M. Yost--are
members of a bargaining unit represented by the Re-
spondent. The Respondent and the Charging Parties’
employer have entered into collective-bargaining agree-
ments that have included a union-security clanse.”

The Respondent maintains a procedure for processing
objections {under Becf) to supporting the Respondent’s
activities unrelated to collective bargaining, contract ad-
ministration, and grievance adjustment.’ The Respon-
dent’s Beck policy requires that Beck objectors renew
their objections annually, within 30 days of the anniver-
sary of their hire date. Failure to do 50 results in the em-
ployee not being classified as an objector for the next
year and being charged full dues for that year.

Upon receiving an objection, the Respondent sends an
acknowledgentent letter, which also states that the abjec-
tion will expire 1 year hence on the anniversary of the
employee’s hire date, absent renewal by the objector
within the subsequent 30-day window period. The Re-
spondent therealfter annually sends each objector a copy
of the Respondent’s Beck procedure, which again sets
forth the annual renewal requirement, along with other
Becl-related financial information, including the amount
to be charged objectors in the upcoming year and the
basis for that calculation.

In 2008, each of the three Charging Parties separately
notified the Respondent in writing, within the specified
window periad, that he sought Beck objector status, and
each specifically requested that his objection be consid-
ered “permanent and continuing in nature.” The Re-
spondent in reply notified each of them of its annual re-
newal requirement for Beck ohjections, and that their
objections would expire in 1 year. The Respondent did
not recognize the objections as continuing.

1), THE JUDGE’S DECISION

The judge found that the Respondent did not breach its
duty of fair representation by maintaining its annual re-

supporting brief. The General Counsel and the Respondent Union fHled
an answering brief, and the Charging Parties filed a reply.

The National Labor Relations Board has considered the dectsson and
the record in lipht of the exceptions and briefs and has decided 10 af-
firm the judge’s rulings, findings. and conclusions only to the extent
consistent with this Decision and Order.

* Richards is employed by Cequent Towing Products. Echagaray and
Yost are emploved by Chemtura Corporation. None of them is 2 mem-
ber.

? Under Beck, a union may not, over the objection of nonmember
employees it represents. expend funds collected fram such ohjeclors
under a union-security agreement on activities unrefated 1o collective
bargaining. contract administration, and gricvance adjustment. 487
U.S8. at 752-754.
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newal requirement and applying it to the Charging Par-
ties by refusing to honor their request for a continuing
Beck objection. A union breaches its duty of fair repre-
sentation if its actions affecting employees whom it
represents are arbitrary, discriminatory, or in bad faith.
Vaca v. Sipes, 386 U.S. 171, 190 (1947). The judge first
found that the Respondent’s annual renewal requirement
was not arbitrary because the Union demonstrated le-
gitimate justifications for the requirement. The judge
further found that the requirement was not discriminatory
vis-a-vis the Respondent’s treatment of union mem-
bers—whom it does not require to annually renew mem-
bership—because the differing treatment was based on
differences in governing law rather than animus. Finally,
the judge found that the annual renewai requirement was
not undertaken in bad faiith, abseni evidence showing
dishonest action by the Respondent.

The Charging Parties have excepted to each of these
findings. For the reasons set forth below, we find that
the Respondent’s annual renewal requirement is arbitrary
under the duty of fair representation, and thus unlawful ©

111, DISCUSSION

A, Arbivary Conduct Under
The Duiy of Fair Represeniation

The legality of union procedures designed to imple-
ment HAeck is measured using the duty-of-fair-
representation standard. See California Saw & Knife
Works, 320 NLRB 224, 230 {1993}, enfd. sub nom.
Machinists v. NLRB, 133 F.3d 1012 (7th Cir. 1998), cert.
denied sub nom. Strang v. NLRB, 525 U.S. 813 (1998);
Machinists Local Lodge 2777 (L-3 Communications),
supra, 355 NLRB No. 174, slip op. at 2-3. A union’s
actions are considered arbitrary under the duty of fair
representation “only if, in light of the factual and legal
landscape at the time of the union’s actions, the union’s
behavior is so far outside a *wide range of reasonable-
ness’ as to be irrational.”  Air Line Pilots Assn. v
O'Neill, 499 U.S. 65, 67 {1991), quoting Ford Moator Co.
v, Huffman, 345 U.S. 330, 338 (1953). The wide range
of reasonableness affords a union discretion to account

% We agree with the judge, for the reasons set farth by him and in our
prior decision in AMachinists Local Lodge 2777 {{.-3 Comnuuicedions},
supra, 355 NLRB No. 174, slip op. st 3, that the requirement was noi
imposed in bad faih. See Elecirical Workers v. NLRB, 41 F.3d 1532,
i537(D.C. Cir, 994 ){bad faith prong of duty of fair representation
requises proofl of fraud, or deceitful or dishonest action). Bad faith is
negated here by the Respondent’s clear notice 1o Beck objectors of the
annwal renewal requirenent. We furthier {ind, as discussed infra, that
the requiremest is not discriminatory under the duty ol fair representa-
tion as constsued in Machivists Local Lodge 32777 (L-3 Communica-
tinns).
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for conflicting interests of the employees it represents.
See Humphrey v, Moore, 375 U.S. 335, 349350 (1964).

In Machinists Local Lodge 2777 (L-3 Conmunica-
tions), supra, the Board addressed whether a union’s an-
nual renewal requirement constitutes arbitrary conduct
violative of the duty of fair representation. The Board
held that in applying the arbitrary standard in this con-
text, it “consider[s] the balance between the competing
interests: the legitimacy of the union’s asserted justifica-
tions for its procedures and the extent to which they bur-
den employees’ assertion of a Beck objection.” 353
NLRB No. 174, slip op. at 2. The Board explained that
in analyzing the union’s proffered rationales for the an-
nual renewal requirement:

we consider the fact that the annual renewal require-
ment poses some burden, albeit a modest one, on po-
tential objectors. Those individuals must send a state-
ment of their objection to the Unions each year during
the 1-month period specified in the Unions’ procedure.
While the simple mailing of an objection poses a
minimal burden, remembering to do so is also a burden
and, further, the failure to remember engenders a bur-
den of more import . . . loss of the opportunity to ohject
for 1T months (uinti} the renewal period recurs). While
the requirement does not pose a significant burden,
equivalent, for example, to job loss, and has been
viewed as de minimis by some courls,]’] we must ask
whether the Unijons have articulated a legitimate justifi-
cation for the imposition of the burden, considering the
wide range of reasonableness accorded them under the
duty of fair representation. [355 NLRB No. 174 slip p.
at 3—4.]

In Auto Workers Local 376 (Colt's Mfg. Co), 336
NLRB No. 164 (2011}, the Board applied the standard
announced in L-3 Comnunications, but found that the
unions’ annual Beck renewal requirement was lawful
because the unions there had taken steps to significantly
minimize the burden the requirement imposed on objec-
tors. The Board, citing the multiple notice and reminders
given to objectors of the annual renewal requirement, and
that the annual renewal may be filed at any time, held
that “the burden imposed on potential objectors under the
Unions® Beck procedures is so minimal that the annual
renewal rule here cannot be held to violate the duty of
fuir representation.” 356 NLRB No. 164, slipop.at 1. In
light of the Board’s finding that the burden imposed by
the requirement was de minimis, the Board found it un-

T Nielsen v. I4M, 94 F.3d 1107, 11E6—-1117 {7th Cir. 1996). See
Abrams v, Comnnuvications Workers, 59 F.3d 1373, 1381 (D.C. Cir.
1993).
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necessary to reach the weight given to the union’s prof-
fered justifications for the requirement. 1d. slip op. at 3.

The Union’s Beck procedure in the instant case, in
contrast, does not furnish objectors with multiple notices
and reminders, and does not permit the annual renewal to
be filed at any time, Thus, the burden imposed here on
objectors who fail to renew within the window period is
the loss of objector status for the entire next year. That
burden may not be characterized as de minimis, as in
Colt's Mfg. Co., but is analogous to the burden imposed
on objectars in L-3 Communications. Accordingly, we
turn to an evaluation of the Union’s proffered justifica-
tions for its annual renewal requirement.

8. The Respondent's Justifications
For Its Anpual Renewal Requirement

The Respondent advances several justifications for the
requirement at issue here. The Respondent asserts that
the annual renewal requirement is justified because it
provides objectors annually with revised Beck informa-
tion, including changes in the amount charged to objec-
tors. The Respondent asserts that it is thus reasonable to
ask objectors to inform the Respondent annually whether
they wish to continue objecting in light of the revised
Beci data.

The Board in Muchinists Local Lodge 2777 (L-3
Comnmunications) considered this same justification and
found it wanting. The Board observed that Beck objec-
tors may indeed change their mind, in light of changes in
the amount objeciors are charged or in the purposes of
the underlying union expenditures, 355 NLRB No. 174,
slip op. at 4-5. The Board explained, however, that:

[t]he ability of objectors to change their position is not
mesaningfully advanced by an annual renewal require-
ment . ... They are free to do so with or without the re-
guirement. . . Affording employees the opporiunity to
change their mind is thus as ensily accomplished under
a system which honors a continuing objection of the
type [sought here] as under the Unions” current system
... The Unions retain, under either approach, the abil-
ity to atlempt to persuade employees, through noncoer-
cive means, to become full members of the union.
California Saw, 320 NLRRB at 233 fin. 51. We find no
rational relationship between the legitimate interest in
permitting employees to change their minds and requir-
ing annual renewal of expressly continuing objections.
[Td. at 3.][Footnote and citation omitted.}

Likewise unpersuasive is the Respondent’s related conien-
tion that the requirement serves as a reminder of the union
membership rights that nonmember Beck objectors forego.
The Respondent’s ability to remind objectors of those rights
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remains unfettered and in no way hinges on an annual re-
newal requirement.

The Respondent further asserts that the annual renewal
requirement gives it “reasonable assurance that only em-
ployees who are moved (and continue to be moved) by
an objection to providing financial suppart to activities
not germane to collective bargaining will be entitled to
pay a reduced fee.” Conserving union funds is undoubt-
edly a lepitimate objective.® But the Respondent has
failed to establish any correlation between the require-
ment and any potential savings. The Respondent has
presented no empirical evidence indicating how many
objectors change their minds over time, how many com-
municate as much to the Unions, or how many would
confirm a change of mind by not renewing their objec-
tions. Further, to the extent the Respondent’s argument
relates to testing the motive or good faith of the original
ohjection, we rejected procedural requirements imposed
for that reason in California Saw & Knife Works, supra,
320 NLRB at 237.

The Respondent additionally asserts it was justified in
maintaining the requirement because it relied on court
cases upholding similar annual renewal requirements,’
and because the requirement was consistent with the
Beck guidelines issued by the NLRIB General Counsel
prior 1o his issuance of the complaint in this case." The
Board considered and rejected this same justification in
Muachinists Local Lodge 2777 (-3 Comunuications),
explaining that the General Counsel’s earlier exercise of
prosecutorial discretion in declining to issue complaint
does not insulate the requirement from subsequent Board
scrutiny upon issuance of complaint. Id. slip op. at 5.
The Board further explained that the court cases relied on
by the Respondent--to which the Board was not a party-
do not preclude our independent assessment of the issue,
because it is the Board that is vested with the primary
responsibility to establish national labor policy. See

* Sce California Smr, 320 NLRB at 243 {protecting [ndividual Beck
rights “without compramising the collective interests of union members
tn protecting limited funds™).

* Several courts have upheld the requirement in a variety of contexts.
See Gorfumm v, Machinists, 733 F.Supp.2d 628 (D.Md. 2010}NLRA);
Abrams v. Connnunications Workers, 59 F.3d 1373, 13811382 (D.C.
Cir. 1995)(NLRAY, Kichwell v. Transportation Communicarions Unian,
731 F.Supp. 192, 205 (D. Md. 1990}, affd. in part and revd, on other
grounds, 946 F.2d 283 (4th Cir. 1991), cert. denied 503 U.S. £005
{1992) {Roilway Labor Act), Tierney v. City of Toledo, 814 F.2d 1497,
1306 (6th Cir. 1987} (public sector). Several other couts have Touad
the requirement to be unlawful. See Seidemann v. Bowen, 499 F3d
119, 125 (2d Cir. 2007) (public sector); Lurz v. f40f, 121 F.Supp.2d
498, 506-307 (E. D. Va. 2000} (Railway Labor Act), Shew v. Machin-
is1s, 154 F.3d 508, 517 (5th Cir. 1998) {same).

¥ See GC Memorandum 8814 at 3 (Nov, 15, 1988) (“a union can
require nermembers to [Ele new objection . . . each year™), GC Memo-
randum 81-04 (April 6, 2001) (same).
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NLRB v. Curtin Matheson Scientific, Inc., 494 1.S. 773,
786 {1990). “While we evaluate the Unions’ conduct ‘in
light of the factual and legal landscape at the time of the
union’s actions,” prior nonbinding precedent is not a sub-
stitute for & valid union rationale for the annual renewal
requirement.” Machinists Local Lodge 2777 (L-3 Conr-
munications}, supra, slip op. at 5, quoting Airline Pilots
Assn. v. Q’Neill, supra, 499 U.S. at 67."

Finally, the Respondent asserts that the requirement
provides some assurance that it is not making advance
rebates under its Beck rebate-payment system to indi-
viduals who are no longer employed in a bargaining unit
represented by the Respondent."* As stated, conserving
union funds is a legitimate objective. The Respondent,
however, adduced no evidence as to the frequency with
which it might make such mistaken rebates to former
employees bhut for the annual renewal requirement, and
we are thus hesitant to assign any weight to this justifica-
tion. Nor has the Respondent explained why it cannot
rely on information concerning separation from employ-
ment it is entitled periodically to receive from employers
that are parties to the agreements pursuant to which dues
and fzes are deducted. The Respondent certainly has not
advanced any argument that this alternative, or otler
available means for achieving its goal--such as verifying
employment with objectors themselves, are less effica-
cious, more costly, or more administratively burdensome
than the annual renewal requirement. We are thus unper-
suaded on the record before us that the Respondent’s
legitimate desire to avoid unwarranted rebate payments
provides a rational explanation for its annual renewal
requirement. See Machinists Local Lodge 2777 (1-3
Communications), supra, slip op. at 4 (union failed to
provide a rational explanation for choosing among ad-
mittedly available alternatives).

As we explained above, the annual renewal require-
ment here imposes some burden, albeit a modest one, on
potential objectors. See Machinists Local Lodge 2777
(L-3 Communications). We find that the Respondent has
failed to articulate a legitimate justification for the impo-
sition of that burden here."

"' The Respondent’s additional assertion, that its choice of annusl
renewal date—the anniversary of the employee's date of hire—is rea-
senable, likewise cannot serve as a justification for the annual renewal
requirement itself.

"* The Respondent sends objectors an advanced dues reduction
check on a quarterly basis, ¢fTectively reducing their total payments by
the appropriate amount, then charges objectors full monthly dues.

" We find, however, that the annual renewal requirerient does not
discriminate between union members and nonmember objectors under
the duty of fair representation, us we held in Machinists Local Lodge
2777 (L-3 Communications). Union members and nonmembers are not
similarly situated with respect 1o the Respondent’s administration of its
contractual union-security provisions under Beck. For example, mem-

ORDER

The National Labor Relations Board orders that the
Respondent, United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service
Workers, International Union, AFL-CI0O, CLC, Pitts-
burgh, Pennsylvania, its officers, agents and, representa-
tives, shall

1. Cease and desist from

{a) Requiring nonmember employees, who are covered
by a collective-bargaining agreement containing a union-
security clause and who object to the payment of dues
and fees for nonrepresentational activities, to renew their
objections an an annual basis under the Union’s existing
annual renewal procedure,

{b) In any like or related manner restraining or coerc-
ing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Rescind the existing requirement that objecting
nonmember employees renew their objection on an an-
nual basis.

(b} Notify nonmember employees whe are subject to a
union-security clause that the existing annual renewal
requirement for objections to payment of dues and fees
for nonrepresentational activities has been rescinded, and
publish a revised policy in the Respondent’s magazine.

{c) Recognize Ronald R. Echegaray as a continuing
objector and comtinue to recognize his objector status
until he revokes his objection or the Respondent imple-
ments a lawful annval renewal requirement, whichever
accurs earlier.

(d) Recognize David M. Yost as a continuing objector
and continue to recognize his objector status until he
revokes his objection or the Respondent implements a
lawful annual renewal requirement, whichever occurs
earlier.

(e) Recognize Douglas Richards as a continuing objec-
tor and continue to recognize his objector status until he
revokes his objection or the Respondent implements a
lawful annual renewal requirement, whichever occurs
earlier,

bers have no right to object—only nonmembers do—and even non-
members must affirmatively object. Thus, membership ts a relevant
consideration in this context, and the Respondent was accordingly free
te design, and in fact could not avoid designing, different procedures
applicable to each category of employee. Id., slip p. a1 7. Absent any
evidence before us of animus by the Respondent toward nonmembers
or objectors, there is no basis for finding diserimination here under the
duty of fair representation. ld.
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{f) Within 14 days after service by the Region, post at
its union office in Pittsburgh, Pennsylvania, copies of the
attached notice marked “Appendix.™™ Copies of the
notice, on forms provided by the Regional Director for
Region 25, afier being signed by the Respondent’s au-
thorized representative, shall be posted by the Respon-
dent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to
employees and members are customarily posted. In ad-
dition to physical posting of paper notices, notices shali
be distributed electronically, such as by email, posting on
an intranet or an internet site, and/or other electronic
means, if the Respondent customarily communicates
with its members by such means."” Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material.

{g) Sign and return to the Regional Director sufficient
copies of the notice for posting by Cegquent Towing
Products and Chemtura Corporation, il willing, at all
places where notices to employees are customarily
posted.

(h} Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken lo
comply.

Dated, Washington, D.C. August 16, 2011

Wilma B. Liebman, Chatrman

Craig Becker, Member

(SEAL) NATIONAL LAROR RELATIONS BOARD
MEMBER HAYES, concurring in part and dissenting in part.

I agree with my colleagues that the Respondents” rule
requiring Beck objectors to renew their objections annu-
ally was arbitrary and thus breached their duty of fair
representation in  violation of Section 8(b)(1¥A). I
would further find, for the reasons fully set out in my
dissent in Colt's Mfg. Co., 356 NLRB No.i64, slip op. at
4—6 (2011), that the annual renewal requirement in-

' if this Order is enforesd by a judgment of a United States court of
appeals, the words in the notice reading “'Posted by Order of the Na-
tional Labor Relations Board™ shall read “Posted Pursvant 1o o Judg-
meni of the United States Court of Appeals Enforeing an Order of the
National Labor Relations Board.”

" For the rensons stated in his dissenting opinion in J. Picini Floor-
ing, 350 NLRB No. 9 (2010), Member Hayves would not require elec-
tronic distribution of the notice.

fringes on employees’ fundamental Section 7 right to
refrain from assisting a union and must therefore be ana-
lyzed under Section 8{a){(3) and 8(b)(1)(A) rather than
under the more deferential duty-of-fair-representation
standard applied here by the majority. Finally, for the
reasons set out in the dissenting opinions in £-3 Commn-
nications, 355 NLRB No. 174, slip op. at 12-14 (2010}
and in Coft's Mfg., slip op. at 6, 1 dissent from my col-
leagues’ finding that the Respondent’s annual renewal
requirement for Beek objectors was not discriminatory.
Dated, Washington, D.C. August 16, 2011

Brian E. Hayes, Member

NATIONAL LABOR RELATIONS BOARD

MEMBER PEARCE, dissenting in part.

Although I agree with the majority that the appropriate
legal framewaork for analyzing this case is the duty of fair
representation under Section 8(b)}{1)A), for the reasons
set forth in my dissenting opinion in Machinisis Local
Lodge 2777 (L-3 Communications), 335 NLRB No. 174,
slip op. 14-16 (2010}, 1 would dismiss the 8(b)1)}A)
allegation that the Union breached its duty of fair repre-
sentation by requiring the Charging Parties to renew their
Beck' objections annually.

Because the General Counsel bears the burden of prov-
ing that the Union’s action was arbitrary, discriminatory,
or in bad faith, and as the Union’s annual-renewal re-
quirement rationally serves its legitimate interests and
was well supported by legal precedent at the time of its
actions, I find that this burden has not been met. Indeed,
as in L-3 Conmmunications, 1 find that it is manifestly
unjust to find a violation here.

Accordingly, 1 respectfully dissent.

Dated, Washington, D.C.  August 16, 2011

Mark Gaston Pearce, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NoTicE To MEMBERS AND EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

' Commumications Workers of Americe v, Beck, 487 US. 733
(1988).
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The National Labor Relations Board has found that we vio-
tated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist @ union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT require nonmember employees, who are
covered by a collective-bargaining agreement containing
a union-security clause and who object to the payment of
dues and fees for nonrepresentational activities, to renew
their objections on an annual basis under our existing
annual renewal procedure.

WE WILL NOT in any like or related manner restrain or
coerce you in the exercise of the rights guaranteed you
by Section 7 of the Act,

WE WILL rescind the existing requirement that object-
ing nonmember employees renew their objection on an
annual basis.

WE WILL notify nonmember employees who are sub-
ject to a union-security clause that the existing annual
renewal requirement for objections to payment of dues
and fees for nonrepresentational activities has been re-
scinded, and publish a revised policy in our magazine.

WE WILL recognize Ronald R. Echegaray as a continu-
ing objector and cantinue to recognize his objector status
until he revokes his objection or we implement a lawful
annual renewal requirement, whichever occurs earlier,

WE WILL recognize David M. Yost as a continuing ob-
jector and continue to recognize his objector status until
he revokes his objection or we implement a lawful an-
nual renewal requirement, whichever occurs earlier.

WE WILL recognize Douglas Richards as a continuing
objector and continue to recognize his objector status
until he revokes his objection or we implement a lawful
annual renewal requirement, whichever occurs earlier.

UNITED STEEL, PAPER AND FORESTRY, RUBBER,
MANUFACTURING, ENERGY, ALLIED
INDUSTRIAL AND SERVICE WORKERS INTER-
NATIONAL UnNION, AFL-CIO, CLC
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Patricia H. McGruder, £sq. {or the General Counsel,

John G. Adam, Esq. (Martens, Ice, Kiass, Legghio & fsrael,
P£.C), of Royat Oak, Michigan, for the Respondent.

William L. Messenger, Esq. (National Right to Work Lega!
Defense Foundation), of Springfield, Virginia, for Charging
Party Douglas Richards.

Glenn M. Taubiman, Esq. (National Right to Work Legal De-
Jense Foundation), of Springtield, Virginia, for Charging
Parties Ronald Echegaray and David Yost.

DECISION

STATEMENT OF THE CASE

fonn H, WEST, Administrative Law Judge. This case was
tried in Morgontown, West Virginia, on May 19, 2009,
Charges' were liled and, as here pertinent, an amended consoli-
dated complaint {(complaint) was issued on May 8, 2009 alleg-
ing that United Steel, Paper and Forestry, Rubber, Manulactur-
ing, Energy, Allied Industrial and Service Workers Inierna-
tional Union, AFL-CIO, CLC (Respondent or Union) has been
restraining and coercing employees in the exercise of the rights
guaranteed in Section 7 of the National Labor Relations Act, s
amended {Act), in violation of Section 3(b}1HA) ol the Act in
that {1} at all material times Respondent has maintained a pro-
cedure governing the reduction in dues and fees for nanmember
employees covered by the Union Securiiy Provisions who ob-

jeet to the payment of dues and fees for noarepresentiaiional

aclivities, {2} the Procedure requires thai objecting nonmember
employees renew their objector status on an annual basis, and
(3) collectively, on specified dates Respondent applied the Pro-
cedure to Charging Parties Richurds, Echegaray, and Yost,
notifying each of them that they must renew their objector
status on an annual basis. As set forth in the complaint General
Counsel seeks an Order requiring Respondent (o take the fol-
lowing action with respect to all bargaining units represented
by Respondent in which therc is a union security clause:

(1) reseind and cease giving effect to any rule that requires
objecting nonmember employees to renew their objector
status on an annual basis; and (2) provide written notification
to ali bargaining unit employees in those bargaining units that
Respondent has rescinded and cease giving effect 1o such rule.

Respondent denies that it has violated the Act in any way and
Respondent objects to the remecdy sought by the General Coun-
sel since it secks relief as to *all bargaining units represented by
Respondent” not just the 1wo units af issue in this case.?

' On June 10, 2003 the National Right to Work Legal Defense Foun-
dation filed a charge on behalfl of Charging Party Douglas Richards in
Case 25-CB-8891. On November 17, 2008 the National Right to Work
Lega! Delense Foundation filed a charge on behall of Charging Party
Ronald R. Echegursy in Case 6-CB-11544, which on February 2,
2009 was renumbered 25-CB-9233. And on November 17, 2008 the
Nautional Right to Werk Legal Defense Foundation filed a charge on
behalf of Charging Party David M. Yost in Case 6~CB-~113545, which
on February 2, 2009 was renumbered 23-CB-9234.

* The response is dated May 18, 2009. By letter dated March 18,
2009, Respondent’s attorrey advised the Regional Director for Region
25 of the National Labor Relations Board {Bourd) in part as follows:
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In her opening at the trial herein, Counsel for General Coun-
sel indicated as follows:

These cases rajse the sule question of whether Re-
spondent’s requirement that employees annually renew
objections to payment of full union dues pursuant to Beck
[Communication Workers of America v. Beck, 487 U.S.
735 (1988)]. notwilthstanding their continuing objection.
violates the duty of lair representation ..., because it [(a}]
places an unreasonable burden on objecting nonmembers
withoutl serving any legitimate interest and [is] thus arbi-
trary .... [, {b)] unnecessarily and arbitrarily inltinges on
the right of an employee to become and remain a Beck ob-
jector ... [. and (¢)] permits [R]espondent to presume that
employees will make o different value judgment than the
prior year regarding their [continuing] objection. (tran-
script pages 7, 8. and 9)

Counsel for General Counsel alse indicated in her opening that
the Board has not vet ruled on the legality of an annual objec-
tion requirement; thal the legal issue presented is novel; that
kased upon factual considerations these cases may be dis-
missed; that the primary argument against the finding of a vio-
lation is that an annual objection requirement satis{ies the un-
ion’s obligation under the duty of fair representation because it
serves a legitimate purpose and cannot be said o be arbitrary,
discriminatory or in bad faith; that several courts have upheld
annual objection requirements on the premise that the stalus is
not presumed and the burden of objecting lies with the em-
ployee; that this gives nonmembers the opportunity 10 make a
conscious decision on an annual basis about whether to abject;
that an annual requirement may allow a union to maintain a
workable system for keeping track of is obiigations to objec-
tors: and that “no viclation may be established, if’ Respondent
articulates a reasonable basis for [an] annual renewal require-
ment that outweighs the burden placed on the charging parties
to annuaily renew objections.” (transcript page 10)

On the entire record, including my observation of the de-
meanor of the wilnesses, and after considering the briefs filed
by Genernl Counsel. Respondent, and the Charging Parties. |
make the following

FINDINGS OF FACT

L JURISDICTION

Respondent admits that Trimas Corporation &/bfa Cequent
Towing Products {Cequent). a corporation, is engaged in the
manufacture of 1owing products at its facility in Goshen, Indi-
ana, where during the 12 months before the complaint issued it
purchased and received poods valued in excess of $30,000
directly from points outside the State of Indizna. Respondent
admits and 1 find that Cequent is an employer enpaged in com-

In response to Mr. Taubman's March 17 [2009] letter 10 you
and Chief Judge Giannasi and o expedite the matwer and avoid a
‘traveling” hearing, USW has no objection if the CGC [Counsel
for General Counsef] and/or charging party want to offer just one
or 1wa of the charging purties to present representative testimony.

We are willing to discuss holding the hearisg al one location, if

teasible. [General Counsel’s Exhibit 1(p))
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merce within the meaning of Section 2(2), (6). and (7} of the
Act. Respondent admits that Chemtura Corporation (Chem-
tura), a corporation, is engaged in the manufacture of specialty
liquid, solid and flaked chemicals at its facility in Morgantown
where during the 12 months before the complaint issued it pur-
chased and received goods valued in excess of $50,000 directly
from points outside the State of West Virginia. Respondent
admits and [ find that Chemtura is an emplayer engaged in
commerce within the meaning of Section 2(2}, (6), and (7) of
the Act. Respondent admits and [ find that the Union is a labar
organization within the meaning of Section 2(3) ol the Act.

1. ALLEGED UNFAIR LABOR PRACTICES

Al of the parties, including General Counsel - who indicates
that the relevant facis are not in dispute, signed and cntered into
a stipulation regarding the majority of the background informa-
tion, General Counsel's Exhibit 2. As here pertinent, it reads as
follows:

4. At all material times since about March 22, 2004, by virlue
of Section %(a) of the Act, Respondent has been the exclusive
collective-bargaining representative of the following employ-
eas of Cequent ... as set forth in Article | of the most recent
collective bargaining agreement between Respondent and
Cequent. ...

5. Atall material times since about May 16, 2006, by virtue of
Section 9(n) of the Act. Respondent has been the exclusive
collective-bargaining representative of cerain employess of
Chemtura ... as set farth in Article | of the most recent col-
lective bargaining agreement between Respondenl and Chem-
tur. ...

6. At all material times, by virtue of Section 9{a) of the Act,
Respondent has been the exclusive collective-bargaining rep-
resentnlive of employees of various Employers throughout the
United States, herein called the Bargaining Units.

7. At all material times since about March 12, 2008, Respon-
dent and Cequent have maintained and enforced a collective-
bargaining agreement ... covering the Cequent Unit and con-
taining the following condilions ol’employment, herein called
the Cequent Union Security Provision as set forth in Article 3
of the collective bargaining agreement between Respondent
and Cequent.

8. At all material times since about October 2, 2007, Respon-
dent and Chemtura have maintained and enforced a collee-
tive-bargaining agreement ... covering the Chemtura Unit and
eontaining the following conditions of employment, herein
called the Ceruent Union Securily Provision as set forth in
Aricle 2 of the collective bargeining agreement between Re-
spondent and Chemtura,

9. At all material times, Respondent and various Employers
throughout the United States have maintained and enforced a
collective-bargaining agreements covering Bargaining Units
and containing as a condition of employment union security
provisions that obligate bargaining unit emplayees 10 main-
tain membership in the Union as in the Chemtura Union Se-
curity Provision and the Cequent Union Security Provision
(hereinafier referred to as the Union Security Provisions).
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10, On or about August 26. 2008, Ronald R. Echegaray noti-
fied Respondent [by letter’] that he objected to the payment of
dues and (ees [or nonrepresentational activities, .. ..

11. On or about June 11, 2008, David M. Yost notitied Re-
spondent [by letter'] that he objected to the payment of dues
and fees for nonrepresentational activities. ...

12. On or about November 7. 2008, Douglas Richards noti-
fied Respondent [by letter’] that he objected to the payment of
dues and fees for nonrepresentational activities. ...

13. Respondent admits receipt of said notifications by
Echegaray, Yost, and Richards as set forth in clauses 10 - 12
of this Stipulation.

4. At all material times, Respondens has maintained a proce-
dure governing the reduetion in dues and fees for nonmember
cmployees who object to the payment of dues and fees for
nonrepresentational activities, herein called the Procedure,
The Procedure, which speaks for itself] requires that ohjecting
nonmember employecs renew their objector status on an an-
nual basis. The Procedure is applied to nonmember employ-
ces covered by the Union Security Provisions in the Bargain-
ing Units, ...

15. On or aboui June 26, 2008, Respondent [by letter] applied
the Procedure to Yost and notified him that he must renew his
objector status on an annual basis. ..., Yost admits receipt of
the letter along with the Procedure ...

16. On or about September 9, 2008, Respondent fby [etter]
ipplied the Procedure to Echegaray and notified him that he
musl renew his objector status on an annual basis. .., Echepa-
ray admiis receipt of the letter along with the Procedure ...
17. On or about January 26, 2009, Respondent [by letter] up-
plied the Procedure to Richards and notificd him that he must
repew his objeclor siatus on an annual basis. .... Richards
admits receipt of the letter along with the Procedure ..., the
Twenty-Fifth Report of the International Secretary-Trensurer
... the 2006 Independent Auditors’ Report ..., [the] Twenty-

L3

The letter contains the following:

Finally, please consider this objection 1o be permanent and
cantinuing in nature. 1 stated this is my eriginal objection letter
but vou still notified me that I had 1o file an annuval cbjection. The
annual objection requirement places an unnecessary burden upon
me and is vnlpwfid, Please notify me immediately whether you
accept my objection as o permanent and continuing objection er
whether you wilt require me to file an annual objection ketier. [At-
tachment C to General Counsel’s Exhibit 2]

* The letter reads in part as follows:;

Originally, I told you to consider this cbjection to be perma-
neat and cominuing in sature. ... If [ am required to notify the
Union annually, please state so specifically as | intend to fike an
uniuir fabor practice to address this issue if necessary. This issue
has been resolved in Florida and 1 have been offered assistance by
National Right to Work Commitiee to fight this for the Wesi Vir-
gimia workers that are being held hostage 10 this unfair practice. |
did not need or want to be a part of your Unien - but you wen that
fight - for now. We will see if we will remain union on the third
anniversary of the contract. [Attachment I to General Counsel’s
Exhibit 2]

* The letter reads in part as follows: “Finally, please consider this ob-

jection to be permanent and continuing in nature.” |Atechment E to
General Counsel’s Exhibit 2§

Sixth Report of the Internutiona] Secretary-Treasurer |, .. the
2007 independent Auditors’ Report ..., und the Notice to All
Employees Covered by a Union Security Clause ...

18. On or about August 27, 2008 and November 24, 2008,
Responden! sent letters along with checks to Yost. ... These
checks were issued pursuant to Respondent’s administration
of the Procedure. Yost admits receipt of these letters and

checks.
19. On or aboul February 23, 2009 and April 28, 2009, Re-
spondent sent letiers along witli checks 1o Richards. ... These

checks were issued pursuant to Respondent’s administration
afl the Procedure. Richards admits receipt of these letters and
checks,

2{). On or about September 15, 2008 and November 24, 2008,
Respondent sent letters along with checks 1o Echegaray. ...
These checks were issued pursuant to Respondent’s admini-
stration of the Procedure. Echegaray admits receipt of these
letters and checks,

21. In late February 2009, Respondent sent Yost a letier dated
February 20, 2009, related to the Procedure. .... Attached 1o
the letter was Respondent’s Nonmeniber Objection Proce-
dure, .... the Twenty-Sixth Report of the International Secre-
tary-Treasurer ..., the 2007 Independent Auditors” Report ...,
and the Notice to All Employees Covered by a Union Secu-
rity Clause ...

22, In tate February 2009, Respondent sent Echegaray a letter
dated February 20. 2009, related (o the Procedure. .... At-
tached to the letier was Respondent™s Nonmember Objection
Procedure, ... the Twenty-Sixth Report of the International
Secretary-Trensurer ..., the 2007 Independent Auditors’ Re-
port ..., and the Natice to All Employees Covered by a Union
Security Clause ...

The Charging Parties and the Respondent entered into a
stipulation regarding the testimony of Richards, Counsel for
General Counsel indicated that she did not object, As here per-
tinent, the stipulation, Charging Parties™ Exhibit 1, reads as
follows;

[Plarties hereby stipulate that if calied to testity at trial, Doug-
las Richards would testily that:

1) I am an employee of Trimas Corp. d/b/a Cequent Towing
Products. | am the Charging Party in NLRB Case No. 25-CB-
8891.

2) I am employed within a bargaining unit represented by ...
[Respondent] {(hereinafler “USW™).

3) F'am not a member of the USW.

4) On or around November 7, 2008, [ sent a letter {0 the USW
stating my objections to paying dues and fees for nonrepre-
sentational purposes. The letter states that my objection is
permanent and continuing in nature. A true and coerect copy
of the letter T sent is aftached to the General Counsel’s Stipu-
lation as Attachment E,

3} in a letter dated January 26, 2009, the USW notified me
that, pursuant to its Agency Fee Objection Procedure, T must
renew my objector status on an annual basis during 1 speci-
fied thirty-day window period. [t is my understanding that, if
do not renew my objection, the USW will revoke my objector
status and I will have to pay full union dues for at least one
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year until the next window period. A true and correct copy of

the letter I received from the USW is attached to the General

Counsel’s Stipulation as Attachment [. I received a copy of

the USW’s Agency Fee Objection Procedure along with the
USW letter dated January 26, 2009. A true and correct copy
of the Agency Fee Objection Procedure is attached to the
General Counsel’s Stipulation as Attachment F.

6) I have never signed any document or waiver that provides
that USW with authority lo conirol i[] when, or for how long [
shall ohject to paying dues and fees for nonrepresentational
purposes.

7} T believe that it is burdensome for me to bave to annuaily
renew my objection, 1o keep track of the renewal dates,[*] and
thereafler mail an annual renewal of my ohjection. [ believe
that it is uafair that 1 and others have to pay full union dues for
one year if the rencwal period is missed. T believe that the
USW’s snnual objection policy lacks a legitimate justifica-
tion,

Cunclusion: All parties stipulate that. il called 1o tes-
tify at trial, Douglas Richards would testify to these fucts
and opinions. All parties expressly waive all [urther ability
to examine or cross-examine Douglas Richards, and all
parties ask that the Administrative Law Judge aceept this
stipulation in lien of Douglas Richards® live testimony.

The Richards stipulation is signed by the attomeys for the
Charging Parties and the Respondent.

Echeparay testified that he has worked for Chemtura in Mor-
gantown for 13 years: that Respondent has had a collective
bargaining agreement to represent the bargaining unit employ-
ces for about one and a half vears; that he did not become a
member of the Union; that he does not sgree with the Respon-
dent’s support of Barak Obama and the Employee Free Choice
Act; thai he used o receive the Respondent’s magazine; that in
lis oripinat objection letter to the Union he indicated that his
objection shouid be considered permanent and continuing in
nature beeavse he did not believe that his opinion is ever going
to change but i it did. he was sure that the Union would be
happy to accept his phone call at any time; and that he consid-
ers it a burden to annually renew his objection because

It is in such that I have three daughters, a wile. My
doughter is involved in several things. 1 am involved in
several things.

My anniversary date, I must admit, § think of it on my
Mifth year snniversary, on my 10th year I thought of it, on
my 1351h year anniversary T thought ol it, because we are
allowed to choase a trinket out of a magazine celebrating
our milesione anniversary.

i is an arbitrary date to me.

In everyone’s busy lives, it is one more thing that |
have to - - it puts a burden on me. [transcript pages 25 and
26]

Echegaray further testified that he has never signed any docu-
ments waiving or changing his permanent objection.

& S .
The 30-day renewal petiod is linked to just one date, namely the
employee's hire date.
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On cross-examination Echegaray testilied that he openly op-
posed the Respondent’s union organizing drive from the begin-
ning; that he served as the Enployer’s observer at the Board
clection; that he has never participated in any union matler even
prior to the Respondent’s organizing drive; that since he filed
his objection letter he has received advanced reduction of dues
paymenis every 3 months from the Respondent; that afier he
became an objector, he received a letter from the Respondent
advising him that he had to renew his objection annually; that
he is aware that under the collective bargaining agreement sen-
jority governs for layofTs. recall, vacation, filling vacancies,
forced overtime, and temporary shifis; that he knows what his
date of hire is; that he understands that the annual objection
letter simply has to state “1 want 10 continue to object™; that
while he does not believe that he is required to send the objec-
tion letter certified, he takes this approach to insure that the
letter is received; that he sent his initial objection letter to the
wrong location but eventuaily it was tracked down and his ob-

Jjector status was recognized; that he uses the mail to send per-

sonal letters, the payment of bills, and Christmas cards; that
since he became a nonmember objector he was laid ol for three
and one half months and he continued 1o receive the advance
reduction check from Respondent: that he assumed that the
Union did not know that he was laid off; that he did not advise
the Unijon that he was oul {or three and one half montha; and
that this was taken into account in lnure reductions.

On redirect Echegaray testified that he has never received
notice from the Respondent right before his renewal period
reminding him that it was time to object; and that the notice
comes with the packet the Respondent sends afier he objects.

Yos! testified that he has worked for Chemtura for 19 years
in Morgantown; and that he does not support the Respondent
because

[tihe union’s political activities are in conllict with - - they
support and their web site shows that they are very - - they
support liberal, far fefi agenda, very pro labor, which also
happens to be antigun.

L'am very pro NRA.

To me. it is a very clear conflict of interest with what the
union stands for with my own views. [transcript page 38]

Yost further testified that the only mailings he pgets from the
Union are the annoal dues calculation notice and rebate checks;
that he has never received a notice from the Union reminding
him that the time to object is approaching; that in his original
objection letter he indicated that his objection should be con-
sidered to be permanent and continaing because he does not
befieve that his politieal views are poing to change; and that he
considers it to be a burden to annually renew his objection
every vear in that

1 am the [ather of seven children.
T eurrently carry o full-time college load.

Raising kids like that and providing foster care, which is an
increased burden over raising natural bom children, given the
extra emational burdens that these children carry, my anniver-
sary dale is an arbitrary date.
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It means nothing.

1 mean, [ curently have nine other anniversaries and birth-
days and things like that to remember, that are important.
[transcript page 40}

And Yost lurther testified that he has never signed any docu-
ment or waiver that provides the Union with authority 1o con-
trob, if, when or for low fong he can object o paying dues and
fees for nonrepresentational purposes; that he has never signed
any documents waiving or changing his continuing and perma-
nent objection; and that hie has never given the Union permis-
sion to change his status.

On cross-examination Yost testified that he was hired on
June 25, 1989: that he understands that under €he collective-
bargaining sgreemen! seniority plays an important role; that he
did not participate in Respondent’s organizing drive and he was
against unionization from the beginning; that he never became
a member ol the Union and sinee the Union was certified by the
Board he has not participated in any union activity: that he
receives advance reduction money from the Union and has no
camplaint about that; that he does have a camplaint abou{ re-
newing his objection within 30 days of his date of hire, his
anniversary date; that he does not use the mail at all 10 pay bills
since he pays electronically by compuier: that he has renewed
his ohjection and he received a letter from the Union indicating
“We have acknowledged vour perlection ol the objection”
{transcript page 47); that he has received severn] letiers from
the Union reluted to the procedure, namely (1) a notice ol the
new chargeable versus nonchargeable expenditures at the end
of January, (2) another copy of the notice of procedure of how
to object, and (3} an audited report showing how much more or
less is being spent on political activity; that he reviewed the
sudited report thoroughly, he decided he wanted to maintain his
objection, and he sent his letter to the Union; thai he does not
want to send a letter in to maintain his objection status, “Jilt is
very burdensome” (transcript page 48), it is oo expensive, and
it requires a trip to the post office; and that he makes 529.12 an
hour and sometimes works overtime,

On redirect Yost testified that he renewed his objection be-
cause the Union holds no eredibility with him; that he felt that
it is an absolute necessity to send the renewal ohbjection letter
by certified mail, return receipt requested to have absolute
proof that they received that letter; and that he does not want to
have a continuing relationship with the Union in any form.

David Fury, who is an associate General Counsel in Respon-
dent’s legal department, testified that as parl of his job duties he
has had the responsibility for administering the nonmember
objection procedure; that attachments to the above described
stipulation are letters from him to the different Charging Par-
ties; that Respondent’s international constitution provides that
the international secretury treasurer is to establish a nonmember
objection procedure, which was done years aga, and the inter-
national secretary treasurer has delegated the worlk related to
the nonmember ohjection procedure 1o the legal depurtment
because of the legal issues involved; that he responds to letters
from employees relating 1o perfecting abjections, renewing
objections, and simply making inquiries relative o the non-
member objection procedure: that he responded to the Charging

Parties’ objections, and he sent them letters about advance re-
ductions; that the Unlon’s nonmember objection procedure has
an element of advanced reductions since most employers con-
tinue to withhold from nonmember objectors the full upion
security amount per the checkolf authorization that the objec-
tors sign, and in order to accommedate that, the union provides
advanced reduction payments on a quarterly basis to each of the
objectors who are having the full amount withheld from their
dues; that the Union makes estimafes about whai the objeclor
may pay in the upcoming quarter and sends the objector a letier
explaining the basis of the Union’s caleulation and encloses o
check as an advanced reduction; that the Union subsequently
determines whether its estimates of the dues withheld were
correct and, i necessary, adjusts accordingly quarter by quarter,
generally; that annually the international Union prepares a new
report of its chargeable and nonchargeable expendilures based
upon its zctual expenditures in a prior year; that he works with
Respondent’s suditing and finance department, and with Re-
spondent’s outside auditors who review Respondent’s calcula-
tions and produce a cerlified report; that scmeone who is al-
ready an objector recejves an apnual notice in the form of ()
the report of the inlernational secretary treasurer, (b}-excerpts
from the Union’s financial audit. (c) a copy of the oulside audi-
tor’s report affirming the Union’s calculation of chargealle and
nonchargeable expenditures. {d) o one-page notice that would
be published in the upcoming edition of the Union's newspa-
per or magazite (i.e., Charging Parties® Exhibit 2), and (e) a
eopy of the Union’s nonmember objection procedure; that this
is generally done in the beginning of each year: that the Union
typically completes its calculation of charpeable and non-
chargeable expenditures in December and it sends this data,
along with the other information he described above, to the
nonmember abjectors in the first quarter of the following year;
and that the Union reguires annual renewal {or the following
reasons:
The steehworkers union lias had an annual renewal re-
quirement in its nonmember objection procedure for a
number of years.

We believe there are a number of reasons that support
the continuation of an annual renewal requirement.

Fitst, because we provide objectors annuaily with re-
vised data, revised cuiculation as to the Union’s charge-
able and nonchargeable expenditures, we believe that it js
reasonable 1o ask the objector to advise whether or not he
or she wishes to continue objecting for the following year.

Because the data changes each year. The union's cx-
penditures change,

And we believe it is appropriate (o ask an objector lo
bear that in mind,

Second. we maintain it. becouse we belicve it is law-
ful.

We belicve that several {ederal district courts in con-
struing the National Labor Relations Act have concluded
that annual renewal requirements are lawlul, beciuse as
we understand the reasoning of those courts, including the
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D.C. cireuit in Abrams v. Connnunication Werkers con-
tinuing to ... [dissent (See transcript page 67, line 14)] is
not to be presumed.

So we operate with our understanding of those cases as
well as our understanding of the position of the NLRB
General Counsel circa 1988, MGC memorandum 8814,
which supgested an annual renewal requirement is lawful.

We have acted in reliance upon that memao, as well as
existing authority,

Further, we believe that an annual renewal requirement
is appropriate in light of the rights that a nonmember ob~-
jector gives up.

A nonmember objector is by definition someone who
is not a member ol the union.

And a membe—a person who is not s member of the
union, and we have informed objectors [of] this in their
letters, when they perfect [their objector status].

A person who is not a member of the union has no
right to attend local union meetings. 1o vote on collective
bargaining -agreements, when new collective bargaining
agreements are presenied for ratification.

A nonmember has no right to vote in local union or in-
ternational union elections. And indeed, a nonmember has
no right 1o run for union office or to seck to be a [union]
delegate ....

We think these are significant rights that 2 nonmember
knowingly gives up.

And we belicve that in light of those rights and in light
of changes that could occur in the work place. that it is
reasonable for us to ask a nonmember to renew.

Finally, we believe that annual renewal requirement is
of some assistance to us in owr administration of the non-
member objection procedure.

As | testified, the union pays advance quarerly reduc-
tion paymenls to objectors.

And Charging Party Echeparay testified he has been
laid off for parts of this year.

Having annnal renewal requirements allows the union
and some assistance to the union in administering our pro-
gram to make ceriain that when we send advance reduc-
tion payments to ohjectors. that they are siill actually in
the work force and have not cither retired, resigned, been
laid off or out of work on same long-term basis, thus no
longer have union security fees withheld from them.

So I think for all of these reasons, these are the reasons
we continue to maintain our annual renewal obligation.
[transcript pages 37-60]

On cross-examination Jury festilied that the Union does not
make members annually renew their membership since it does
not believe that there is an obligation to require them to annu-
ally renew; that a member can resign his membership at any
time; that the Union does not make employees who sign a dues
checkofT card annually renew the dues checkolT card; that the
dues checkoll card is written so that it automatically snd con-

tinuously renews every yvear inasmuch as section 302(c){4) of

Taft Hartley allows for that, the Union’s card is consistent with
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what Congress in the 19405 permitted: that the Union repre-
sents approximately 800,000 or 830,000 in the United States,
Canada, and the Virgin Tslands; that there are presently about a
total of 300 nonmember Beck objectors; that the timing of the
Union’s financial package lo nonmember objectors is not
linked ta when any individual was hired or when their renewal
date would be; that some employers don’t withhold full dues
and withhold only the reduced amount; that with employers
who wilhhold only the reduced amount, there is & burden on the
Union of policing to make sure that the employers are actually
following through on their undertakings and correctly withhold-
ing dues at a reduced amount perhaps for one er two persons in
a bargatning unit where the rest of the bargaining unit is having
dues withheld at the full constitutional amount; that he believed
that the United States Supreme Court indicated that dissent is
not to be presumed; that notwithstanding what the Charging
Parties objections letters state, the Union maintains a policy,
beginning with the view tha dissent is not to be presumed,
which has an annual renewal requirement; that the objection
letters of the Charging Parties appear 1o state their then current
views but he had no way of knowing what their views would be
in the future; thot the annual renewal policy was promulgated in
197% in response (o then recent case authority in the public and
then private sector which held that unjons should adopt policies
1o address the interests of nonmember objeclors covered by
union security clauses; that he did not know what the actual
motives where in 1979 when the nonmember ahjection proce-
dure was first adopted; that technically if an ohjecting non-
member misses the window period, e remains a nonmember
but has to pay full union dues, but as a practical matter when an
employec belatedly renews his or her objection the Union has
tended to renew that objection staius prospectively from the
renewal; that a nonmember nonobjector cannot participate in
interna union affairs such as voting on the contract or voting in
union elections; that ore’s membership status and one’s objec-
tion slatus are two scparate obligations but in order 1o became
an objector, ong must by definition resign his or her member-
ship or never have become 2 member in the [irst place; that it is
possible for someone {0 opt not o be a member but not opt for
objector status for reasons known but to them; that to partici-
pate in internal union affairs the nonmember objector would
have to reconsider and change both his objector and member-
ship status; that with respect to the Union receiving information
from employers as to whao is actually still employed and not
employed in the Union’s various bargaining units, the Union
represents 8,000 or more bargaining units in the United States
and Canada and he could not speak to the information that is
furnished in all 8.000 of those bargaining relationships; and
that, with respect 1o the question of Charging Party Richard’s
attorney, whether the Union eould “just require a nonmember
send o letter each year, if they happen to retire or move on or
not be employed” (transcript page 75) while that is possible, he
did not know how persons like Charging Parties would view
that as an impediment or burden.

Contentions

On briel Counsel for General Counsel submits that while the
Board has not ruled on the legality of an annual objection re-
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quirement, Federal courts have considered this issue and have
split in their onicame; that the annual objection requirement has
been upheld by the D.C. Cirouit’ and the Sixth Circuit® United
States Courts of Appeals but it was not upheld by the Second
Circuit’ and the Fifih Circuit'” United States Courts of Appeals;
that the Second and Fifth Circuits in finding the annual objec-
tion requirement untawful were constrained to apply the strict
principles of the First Amendment to the United States Consti-
tutional rather than the duty of fair representation standard; that
although the Filth Circuit, in the alternative, did apply the duty
of fair representation standard, the Fifth Circnit continued to
infuse First Amendment principles into its analysis of the Un-
jons” duty of fuir representalion; that & union’s obligations un-
der Beck flow from a duty of fair representation, under which
unions are allowed & “wide range of reasonableness” in serving
the employees they represent''; that unions must not act arbi-
trarily, discriminatorily, or in bad faith toward unit employ-
ees': thut the issue here is whether Respondent’s requirement
that Beck objectors annually renew their objections is arbitrar-
ily, discriminatorily, or in bad faith; that until 2003 the General
Counsel had never taken the position that an annual renewal
requirement for nonmember Beck objectors violsted the Act;
that Counsel for General Counsel’s primary argument in sup-
port of finding a violation is thal the annoal objection require-
ment violates the Union’s duty of fair representation because it
places an unreasonable burden on objecting nonmembers with-
out serving any legitimate interest, and thus is arbitrary: that
nene of the aforementioned Federal court cases which did not
uphold the annual objection requirement arose under the Act;
that under a duty of fair representation analysis, the annual
objection is arbitrary because it places an unreasonable burden
on employees who have chosen to object. and it serves no le-
gitimate purpose; that absent o proper and persuasive justifica-
tion the annual objections requirement is arbitrary; that contrary
to those cases which found that the unions involved therein did
not pravide o sound reason for an anoual objection requirement,
here Respandent provides several reasons for utilizing the an-
nual renewal requirement; that the courts in Tieriey, supra, and
Abrams, supra, relied on the annual reporiing obligations im-
posed on unions to justify an annual renewal requirement; that
the Board hns stated that unions are not required to provide
nonmembers with annual notice of their Beck rights'; and that

T Abrams v. Conmnuication Workers of America, 59 F.3d 1373,
1381-1382 (D.C, Cir, 1993).

¥ Tiernev v. City of Toledo, 824 F. 2d 1457, 1506 (6ih Cir. 1987).
‘The annual objection requirement was also upheld in Kicheell v. Trans-
portation Commmications Indl. Union, 731 F. Supp. 192, 205 (D. Md.
1990), affd. in part, revd. on other grounds 946 F. 2d 283 (dth Cir.
1891), cen. denicd 112 8. Ct. 1760 (1992}

“ Seictentann v. Bowen, 499 F.3d 119 (2d Cir. 2007).

1 Shea v. IAM, 154 T.3d 508, 515 (5th Cir. 1998). A Virginia Fed-
eral District court also ruled azainst the annual objection requirement in
Lu= v 1AM, 121 F, Supp. 2d 498, 506-307 (E.D. Va. 2000).

"' Ford Motor Co. v. Huffinan, 345 1.8, 330, 338 (1933).

" Vaca v. Sipex, 386 U.S. 171, 177, 190 (1967)

Y Steehvorkers Local 4800 (George E, Fuiling Co ), 329 NLRB 143,
146 (199%), Papenrorkers Local 1033 (Weyerhauser Paper Co.}, 320
NLRB 349, 350 (1995).

Applying the above considerations to the instant case,
no violation should be found, as Respondent has articu-
lated a rcasonable basis for its annual renewal require-
ment, and whatever slight burden [is] suffered by Rich-
ards, Echegaray, and Yost in having 10 annually renew
their objection is outweighed by the [Respondeni’s] justi-
fications .... [Counsel for General Counsel’s briel, page
21]

The Charging Parties on brief argue that the Union’s annual
renewal is unlawful because (4} the Union lacks the substantive
authority to transform a Beck objector into a non-objector
agginst his will, and (b} it is procedurally arbitrary, discrimina-
tory and in bad faith; that the Union’s justifications for its pol-
icy are spurious, und the majority of courls and administrative
law judges who have considered this issue have struck down
annual rencwal policies for these reasons'; that the Union's
annual renewal policy is procedurally arbitrary and constitules
a breach of the duty of fair represeniation; that a union’s con-
duct is arbitrary if' it is so far oulside a wide range of reason-
ableness as to be irrational: that the Union’s annual renpewal
pelicy is procedurally discriminatory and constitutes a breach
of the duly of [t representation; that the Union does not make
union members snnually renew their membership or their does
deduction authorization; that the Union’s annual renewal policy
is in bad faith and constilutes a breach of the duty of fiir repre-
sentation; that the Union is burdening the Charging Parlics’
exercise ol their § 7 ciglts for the sole purpuse ol dissuading
them from exercising these very rights and options; that the
Union’s justifications for its annual renewal policy are spurious
since {a) the fact that each year the Union sends the objectors
information regarding chargeable and nonchargeable expendi-
tures, the objector notification procedure, ete., does not justify
requiring that the objector write back to the Union indicating
whether he or she renews their objection because the Union’s
legal obligation to provide annual notices does not logically
justify imposing a burden on employees, (b) the it is fawful
because it is law{ul justification (1) relies on & minority of court
decisions which upheld the annual renewal with litile analysis
or factual record, and a 20-year old General Counsel Memo-
randum, G.C. Memorandum 88—14 which is not Board law or
binding on the Board. and (2) must be viewed in light of the
fact that there is no Boeard precedent on which the Union could
legitimately rely, and even if there were Board law on the sub-
ject, that is not justification in and of itself because the Board is
free to overrule its own precedent and reevaluate its decisions
as industrial conditions change, (c} with respect to the Union’s
tracking the employee's status justification, the Union has other
ways 1o find out whether employees have retired, resipned, or
been laid off without ihe objector’s annual renewal requirement

" The Charging Parties cite Shea v, Machinists, 154 F. 3d 508 {5th
Cir. 1998); Ltz v. Muchinists, 121 F. Supp. 2d 498 (E.D. Va. 2000,
Seidermamr v. Bowen, 499 F. 3d 119 {2d Cir, 2007y, Teamsiers Local
932 (Abertsons, Ine), 2006 W1, 1525828, Cuse No. 21-CB-13609,
ID{SF}-30-06 (May 30, 2006; L-3 Conmumications ertex Aeraspuce,
Case No. 13-CB 3169, ID(ATL-02-08 (Jan, 9, 2008), and LAV
(Coir's Mamyactvring Co.), Cose No. 34-CB-2631, JD(NY)}-06-08
{March 3, 2008)
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in that (1} there would be a cessation of dues payments from a
nonmember who may no longer be employed in the involved
unit, (2) the Union can ask the Employer for the names of the
newly retired, resigned, or laid off nonmembers, and (3) the
Union “could simply send a letter to the small number of objec-
tors {estimated to be 300 by the union’s witness. TR 44) asking
them to verify their status as active workers instead of being
‘retired, resigned, or laid off,’" (Charging Parties’ brief, pages
23 and 24),” and (d) the fact that the Union is not required to
but it has chosen to use a needlessly complex quarterly refund
procedure does not justily requiring objectors to annually re-
new their ohjector status; and that the remedy in these cases
must be a nationwide expungement, notification, and a reim-
bursement for any employee who, within the § 10(b) period has
had his status flipped from objector to non-objector as a result
of his silence.

The Respondent on brief contends that a union breaches the
duty of lir representation when its conduct toward a member
of the bargaining unit is arbitrary. discriminatory, or in bad
faith; that “[a] union's conduct can be classified as arbitrary
only when i1 is frrational, when it is without a rational basis or
explanation,” Marquez v. Screen Actors Guild, Inc. 525 11.8. 33,
44, 45 - 46 (1988); thut just afler the 1988 Beck decision was
issued, the General Counsel announced its position in Novem-
ber 1988, stating that “a union can requirc nonmembers to fife
new objections ... each vear,” GC Memorandum 88-14, p. 3
(November 15, F988Y; that in California Saw & Knife Varks.
the Board indicated that the “requirement that Beck objectors be
registered annually is not alleged to be unlawful by the Generat
Counsel, [and] {w]e note that courts have approved the annual
objection requirement in the NLRA, RLA, and public sector
context”™'®; that the legal analysis in ascertaining a duty of fair
representation breach is different from an analysis ol a violation
ol a Section 7 right in that the [ormer, as noted above, affords a
tnion a wide range of rcasonableness, Moergques and aca v
Sipes, 386 U.S. 171, 177 (1967): that by framing the compluint
as a duly of fuir representation breach, General Counsel con-
cedes that the Section 7 right to become and remain a Beck
objector is qualitatively different from the Section 7 right to
resign from membership; that the right ta resign membership is
an unfettered right, while the right to be a Beck objector may be
fimited so long as the restrictions are not arbitrary, discrimina-
tory or imposed in bad faith; that Federal courts have ruled that
the annual renewal requirement does not breach the duty of fair
representation; and that the Sixth Circnit in Trerney at 1506
stated as follows:

13 “This argument appears 1o mean that Charging Parties’ attorneys do
not view the physical writing of a letter or the physical filling owt of a
form by the Charging Pasties and mailing it to the Union 1o be a burden
since this is what they are recommending ns an alternative. That being
the case, apparently the Charging Parties' attorneys are arguing that the
burden on the Charging Parties is limited to keeping track of their hire
date and a 30-day period which is Hnked to the hire date anniversary.

320 NLRB 224, 236 n. 62, enfd. sub nom. Machinisis v. NLRA,
133 F. 3d 1012 {7th Cir. 1998), cert, depied sub nom. Strang v. NLRS,
325 U5, 813 (1998). The Board cited Abrams, Kidwell, and Tierney,
SUpER.
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Since Hudson [Chicago Teachers Union Local No. 1, AFT,
AFL-CIO v, Hudson, 475 U.S. 292 {1986)] places the burden
of objection upon the employees (as contrasted to burden of
proof), we do not consider unreasonable the plan’s provision
that each member be required to object each year so long as
the union continues to disclose what il must before objections
are required o be made.

Respondent {urther contends that the coun in Abrams at 1381
and 1382 citing Tierney and International Association of Ma-
chinists v. Street, 367 U.S. 740, 774 (1961) stated that “[t]he
annual renewnl requirement is permissible in light of the Su-
preme Court’s instruction that *dissent is not to be presumed - it
must affirmatively be made knoswn to the union by the disseni-
ing employee™; that the court at 1382 in Abrams, citing Tieragy,
stated that “we do not consider unreasonable the provision that
ench member be required to object each year so long as the
union continues to disclose what it must before objections are
required to be made™ 7 that other Federal courts have found the
annual requirement unlawful in non-duty of fair representation
cases and in different legal contexts; that Shea v. J4M, 154 F.3
308 (5th Cir. 1998). Seidemann, and Lutz v, 1AM, 121 F. Supp.
2d 498, 506 (E.D. Vir. 2000} rest on scrutiny under the First
Amendment which is significantly more rigorous and less dif-
ferential than o duty of [air representation review; that becausc
the First Amendment does not apply to agency fee objection
procedures under the NLRA, White v. Communication IVarker,
Local 13000, 370 F. 3d 346 (3d Cir. 2004), the Board has re-
jected the proposition “that precedent under public sector labor
fmw and the RLA grounded in constitutional considerations are
binding in the context of the NLRA,” Cafifornia Sow at 227;
that consequently federal judicial precedent supporis Respon-
dent’s procedure; that Respondent cannot be accused of bad
faith for following an annual objection procedure that had been
expressly approved by the Office of the General Counsel and
the courts, LU.E v NLRB, 41 F.3d 1532, 1338 (D.C. Cir.
1994); that despite the protestations of the Charging Parties, the
burden of sending one letter annually, at a date that has been
clearly identifled, is minimal, il not inconsequential; that Cali-
Sfornia Saw sanctions 30-day window perieds in the regulation
of the filing of employee Seck objections; that the “gotcha™
argument lacks merit in that objectors are clearly advised of the
dute {or renewing on objection, they are given ample tlime to
renew their objections, and as Jury testified in practice when an
employee belatedly renews his or her objection the Union has
tended to renew that obfection status prospectively lrom the
renewal; that Respondent’s procedure cannot be found arbitrary
when Respondent follows the guidelines established in GC
Memorandum 88-14 which prescribed an annual objection
procedure - a procedure whereby the Union annually recatcu-
lates the amount charged o objectors, annually provides objec-

" Respondent cites Price v. UAIF, 722 F. Supp. 933, 938, 940 (D.
Conn. 1989), affd. 927 F. 2d B8 {24 Cir.}, cert. denied, 5302 U.S. 905
(1991} where the court upheld an annual renewal requisement noting
that “[t]ke Union’s new objection procedures, . . . closely track guide-
lines established in a recent internal NLRB memorandum {Memoran-
dum GC B8-14, Guideltnes Concerning 14 1. Beck, NLRB OfTice of
the General Counsel, Nov. i3, 1988)."
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tors with natice of the objection right. and, as an integral com-
ponent of this annual objection procedure, “require[s] non-
members to file new objections ... each year,” GC Memoran-
dum 88 - 14, p.3; that the Board cannot [ault the Respondent
for using a procedure that was upheld long before the General
Counsel changed its position. Marguez v. Screen Actors Guild,
525 U.S. 33, 46 (1998); that a union’s reliance on prior deci-
sions or other precedent cannot be viewed as arbitrary conduet,
at least not uniil the Board has ruled on the issue; that because
Respondent gives an annual Beck notice to existing abjectors,
afong with information such as audits and reports, it is not un-
reasonable lo require the objector to mail in a letler once a year;
that by providing for an annual objection, the Respondent’s
procecure gives it reasonable assurance that only employees
who are moved by an objection fo providing financial support
to activities not germane to collective bargaining will be enti-
tled to pay a reduced npgency fee; that since the Respondent’s
expenditures change each year, it is appropriate to ask an objec-
tor to bear that in mind; that the renewal requirement provides
some assurance to the Respondent to be certain that it is not
paying amounts to persons who are no longer employed within
covered bargaining units, whether such persons leave employ-
ment due to a plant closure, layoff, retirement, or resignation:
that it is not irrational for the Respondent 1o seek o avoid malk-
ing advanced reduction payments {0 persons who no longer are
subject to union security fee withholding; that the Respondent’s
annual renewal requirement is lawlul since it serves legitimate
purposes; und that the Respondent’s policies regurding checkofT
autharization/membership versus nonmember objections are
not inconsistent but based on differences in the law and how
these matters are regulated.
Analysis

The issue preseried here is whether the Union breached its
duty of fair represcntation and thereby violated the Act,

In 1944 the duty of fair representation originated with Steefe
v. Lonisvifle & Nashville Railroad, 323 U.8. 192 (1944) under
ihe Railway Labor Act (RLA).

In 1953 the United States Supreme Court, in ruling on the
duty of fair representation for the first time under the National
Labor Relalions Act (NLRA or Act), indicatad:

[Tlhe authority of bargaining representatives ... is not abso-
lute as recognized in Steele .... Their statutory obligation to
represent all members of an appropriate unit requires them to
make an honest effort to serve the interests of all of those
members without hostility to any, [Ford Motor Co. v, Huff-
man, 343 U.5. 330, 337 (1933)]

In 1961 the United States Supreme Court in [nfernational
Association of Machinists v. S.B. Street, 367 U8, 740 {1961)
lield that that section of the RLA authorizing a union shop de-
nies a union, over an employee’s objection, the power Lo use his
exacted funds to support political causes which he oppaoses. At
774 the Court indicated that “dissent is not to be presumed - it
must gffirmatively be made known to the uaion by the dissent-
ing employee.”

In 1962 the Board, in AMiranda Fuel Co., 140 NLRB 181
(1962) [irst recognized that a breach of the duty of fair repre-

sentation was an unfair labor Eractice, as here pertinent. under
Section 8(b)(1)}{A) of the Act.!

In 1967 the United States Supreme Court in Faca v. Sipes,
386 ULS, 171, 177 (1967) ruled that;

[Thhe exclusive agent's siatutory authority to represent all
members of a designated unit includes a stautory obligation
to serve the interests of all members without hostility or dis-
criminaion toward any, lo exercise its discretion with com-
plete good [aith and honesty, and 1o avoid arbitrary conduct

In 1986 the United States Supreme Cowt in Chicage Teach-
ers Union Local No. |, AFT, AFL-CIO v, Hudson, 473 U.5.
292, 306 {1986) indicated:

In Abood, we reilerated that the nonunion employee has the
burden of raising an objection, but that the union retains the
burden of prooft * *Since the unions possess the facts and re-
cords {tom which the proportion of political to total union ex-
penditures can reasonably be caleulmed, basic considerations
of fairmess compel that they, not the individual employees,
bear the burden of proving such proportion.® * Abood [v. De-
troft Bd, of Edi], 431 ULS. a6 239 - 240, n. 40, ... [uno[ficial
citation and citation of the original source of the quoted lan-
. guage omitted] (1963).16

16. The nonménber’s “burden® is simply the obligation to
make his objection known. See Machinists v, Streer, 367 US.
[740] at 774 (1961} ... (“[D¥]issent is not to be presumed - it
must affimnatively be made known to the union by the dis-
senting employee™) .... [unofficiasl and additional citation
omitted]

In 1987 the United States Sixth Circuit Court of Appeals in
Tierney v, City of Toledo, 824 F.2d 1497, 1506 (6th Cir. 1987),
a case involving nonunion member police officers wha did not
want part of their required service fees to the union to be con-
tributed to pelitical candidates and causes unreluted to the un-
ion's duty as exclusive bargaining representative, concluded
that:

Since Hudsonr ploces the burden of objection upon the
employees (a5 contrasted to burden of proof), we do not
consider unreasonable the plan’s provision that each mem-
ber be required to object each year so long as the union
continues 1o disclose what it must before objections are
required to be made,

In June [988 the United States Supreme Court in Conumuni-
cations Workers of America v, Beck, 487 1.8, 735 (1988) held
that, as here pertinent, that section of the NLRA which permits
an employer and a union to enter into an ngreement requiring
all employees in a bargaining unit 1o pay periodic union dues
and initistion fees as condition of continued employment,

" The United States Second Circuil Court of Appeals reversed the
Board a1 326 F. 2d £72 {2d Cir. 1963), without ruling on whether 1l
Board was correct in finding that a breach of the duty of fair representa-
tion was a violation of the Act. Over 20 years laler, the Second Circuit
in NLRA v. Teamsters Local 282, 740 F. 2d 141 (2d Cir. 1984) found
that a union’s breach ol the duty of fair representation violates Section
B(b)(1)A) ol the Act.
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whether or not employees otherwise wish to become union

members, does not also permit the union, over objections of

dues-paying nonmember employees to expend f{unds so coi-
lected on activities unrelated to collective bargaining activities.

In November 1988 the General Counsel issued a memoran-
dum, GC Memorandum 88-14, and on page 3 thereof indicated
“a union can require nonmembers to file new objections ...
each year.”

In 1990 a United States District court in Kidwell v. Transpor-
tation Communications International Union, 731 F. Supp 192,
205 (D, Md, 1990) indicated as follows:

The Court finds that the requirements for the annual renewal
of objections and the 30-day window for making objections
are not unduly restrictive of plaimiffs® rights. These are rea-
sonable requirements of notice, since objections are not to be
presumed on an on-going basis. The employee has the burden
of notifying the union of his or her objection, See Streel, 367
ULS. at 774 .. (“[Dlissent Is not to be presumed - it must af-
firmatively be made known to the union by ihe dissenting
employee.”’} Moreover, an employee who previously objected
may have o change ol heart and choose not to exercise his or
her right to object in fiture vears, Sce Tierney, 824 F.2d ot
1306 {nnnual objection requirement not unreasonable).

When this decision was appealed. the United Sates Fourth Cir-
cuit Court of Appeals at 946 F. 2d 283 (41h Cir. 1991) reversed
the district court’s conelusion as 1o the right of o union member
in an agency shop to pay less than full dues but affirmed the
district court’s disposition of the remaining issues. The Fourth
Circuit at 285 noted that;

fThe union ... in an agency shop may arrange o collect the
costs of collective bargaining [rowm all employees, but may not
compel objecting nonmember employees to pay for union ac-
tivities other than those related to collective bargaining. The
union thus must have an abjection procedure with respect o
noncollective bargaining activities available to nonmembers.

For example, under the union’s current procedure, in each cal-
endar year, for thirly days after receiving an April notice,
nonmember employees may ohject to the expenditure of their
fees on aclivitics unrelated to collective bargaining.

At 286 the Fourth Circuit noted that “[1]he judge also held that
the union's procedure for handling objections was permissible
. At 287 the court noted that “[tlhe plaintiffs ... have not
appealed from the judge’s conclusion that the procedures did
not violate the union’s duty of fair representation.”™ And finally
at 306 the Fourth Circuit indicated;

The judgment is REVERSED as to whether a union member
can object to paying the portion of union dues attributable to
noncollective  bargaining  activites.  and  otherwise
AFFIRMED.

In March 1991 the United Siates Supreme Court in Air Line
Pilots Association, lnternational v. O'Neill, 499 U8, 65, 67
(1991) indicated:

We hold that the rule announced in loca v. Sipes. 386 U.S.
171, 190 ... (1967} - that a union breaches its duty of fair rep-
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resentation if its actions are either “arbitrary, discriminatory,
or in bad faith™ - applies to all union activity, including con-
tract negotistion. We further hiold that a union’s actions arz
arbitrary only ifl in light of the factual and legal landscape at
the time of the union’s actions, the union’s behavior is so far
outside a “wide range of reasonnbleness,” Ford Motor Co. v.
Huffinan, 345 U.8. 330, 338 ... (1953}, as to he irrational,

In 1993 a United States District court in Abrams v. Commu-
nication Workers of America, 818 F. Supp. 393, 399 (D.D.C.
1993), indicated:

CWA’s duty of fair representation is a duty that is ju-
dicially implied from ils stalutory duty-under 29 U.5.C. §§
138{(a)(3). 139 to represent all bargaining unit employees
of a particular emplayer. See Steele v. Louisville & Nash-
ville R. Co., 323 U.S. 192, 202 ... (1944), This duty re-
quires a union o “represent fairly the interests of all bar-
gaining-unit members during the negotiation, administra-
tion, and enforcement of collective bargaining agree-
menis.” International Bhd. of Elec. Workers v. Foust, 442
U.S. 42 ... (1979)

A breach of a union’s duty of fair representation oc-
curs only when a union’s conduct toward a member of the
collective bargaining unit is “arbitrary, discriminatory, or
in bad faith.” Vaca v. Sipes. 386 U.S. 171, 190 ... {1967}
Price v. Int'l Union, U4W, 927 F.2d 88, 92 (2nd Cir.
1991). This standard applies to a union’s contract admini-
stration, enfarcement, and negotiation, as well as any other
instances where a union acts in a representative role. JAir
Line Pilots v. O 'Neill, 499 U.5. 65 ... (1931). Under this
standard, the court’s review of CWA’s actions must be
highly deferential. /4. The court can find a breach ol this
duty only if CWA’s actions “can be fairly characterized as
so far outside a *wide range of reasonableness,” ... that
[those actions] are wholly ‘irrational” or *arbitrary.” * (ci-
fation omitted).

In Fudson, the Supreme Court applied a higher, constitutional
standard of scrutiny to the procedures that the union there
used to exact funds from nonmembers, but the Supreme
Court did so heeause the employees involved worked in the
public sector. The union involved was the Chicapo Teachers
Union, and it had the approval of the Chicago Board of Edu-
cation to be the exclusive collective bargaining agent for the
Board's educational employees. Huclson, 475 U.S, at 294 ,,,
As this court already has concluded, no such state action ex-
ists in this case. 702 F. Supp. at 921 - 23. In the absence ol
state action, the court has no basis for imposing Hudson's
keighlened constitutional review.

At 400 the court indicated:

TFhe duty of fuir representation allows a wide range ol reason-
ableness. O'Neifl .... Such o reasonableness standard is not
equivaleni to “the stringent tests applied in the First Amend-
menl context.”™ United Steehvorkers of America v. Sadlowski,
457 U.S. 102, 111 {1982) .... [footnote omitied.]
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And at 403 the courl indicated:

[The] ... fourth argument is that CWA violates iis
duty of fair representation by requiring nonmembers to ob-
ject 1o the agency lee each year and by limiting the objec-
tion period to just a few months. Plaintiffs rely on Hudson
and Raibway Clerks v. Allen [373 U.S. 113 (1963)] for this
pusition. The cases plaintilts rely upon {or this position are
inapposite ut best.

Hudson does not support plaintiffs’ claim. IF anything
Hudson supports CWA's position that nonmembers have
the ohligation of making their objection known, Hudson
475 U.5. a1 306 .... The footnote that plaintiffs cite to in
Hudson ... states that “ *[d]issent is not to be presumed - it
must affirmatively be made known to the union by the dis-
senting employee.” © 473 U.S. at 306 ... citing Railway
Clerks v. Allen, 373 U.S. at 119 .... This stalement sug-
gests that CWA is within its rights to require annual ohjec-
tions.

In Raihvay Clerks v, Allen, the Supreme Court stated
that by filing o complaint against the union the nonmem-
bers sufficiently had made iheir objection known. 373 U.S.
at 119 n. 6 .... Plaintiffs also try to use this statement in
support of their claim. In -Aflen, however, the snion had
not established an objection system and the filing of a le-
gal action was the nonmembers only recourse. That factual
distinction makes ANen unsupportive of plaimiff's posi-
tion. 10

CWA’'s requirement that nonmembers repeat their ob-
jections every year during a specific time period provides
an efficient yet fair system for ohjection. Because abjec-
tion is not to be presumed, Street, 367 US. o1 774 ..,
CWA has a valid basis for requiring vearly objections. Nor
can the objection period be never ending if CWA wishes
to resolve nonmembers’ disputes, tally its budget, and put
the advance reduction process into motion. [footnote omit-
ted] CWA's procedure is not arbitrary but reasoned, and
its basis in Jaw shows the procedure also is not diserimina-
tory or in bad faith. The court concludes that CWA’s re-
quirement of annual objections during a limited window
period does not violade its duty of fair representation,

10 If anything, ANerr supports CWA’'s requirement of re-
peated abjections because there the Supreme Court concluded
that those who filed the complaint had 10 repeat those objec-
tions through testimony il their objections were to survive to
the end of the action. 373 U.S. at 119 ...

In 1994 a Uniled Siates District court tn lnternational Unfon
of Electronic, Electrical, Salaried, Machine and Furniture
Workers, AFL-CIO v, NLRB, 41 F.3d 1532 (D.C. Cir. 1994), in
reviewing a Board order holding that o union breached its duty
of fair representation by in bad faith maintaining a union secu-
rity agreement which the Board viewed as ambipuous retroac-
tively afier the Board reversed longstanding NLRB policy,
indicated at 1334

[Wle find no substantial evidence. indeed ne evidence what-
soever, to support the Board’s conclosion that the union acted

in bad faith merely by maintaining a union-security provision
that was in conformity with longstanding, well-established
Board precedent. Beeause there is no evidence in the record to
suppurt the Board’s finding of bad faith, we find no basis fora
duty-of-fair representation viclation in this case. ....

The Board is free to reconsider its policy regarding the
permissible scope of union-security agreemcnts, with an
eye toward requiring unions to give full disclosure to em-
ployees regarding their right to decline union “member-
ship.” In fact, from this date forward unions are on notice
that they risk breaching their duty of fair representation if
they adopt union-security provisions of the sort at issue
here without appropriate “notice” to employees who are
covered by such provisions. In the instant case., however,
we hold that no violation occurred because the Union’s ac-
tions were fully consistent with established [aw.

At 1337 and 1338 the court indicated:

A bad-fuith violation of the duty of fair representation “re-
quires a showing of fraud, or deceitful or dishonesi action.”
Mock v. TG, & Y. Stores Co, 971 F.2d 522, 531 (1hh Cir,
1992). Cauris have applied a “demanding standard” for find-
ing bad faith under the duty of fair representation, Swaits v.
United Stechworkers, 808 F.2d 1321, 12235 (7th Cir. 1986), re-
quiring o union’s sctions toward unil employees to be “sufli-
ciently egregious or so infentionatly mislending [as] 1o be in-
vidious,” O 'Neifl v, Air Line Pilots Ass'n Il 939 F, 2d
1199, 1203 (5th Cir. 1991) {internal quotation omitted): see
also Aficea v. Suffield Poulty, Inc., 902 F2d 125, 130 (1st
Cir. 1990) (requiring for bad-faith violation of duty of fair
representation “serious misrepresentations that lack rational
justification or are improperly motivated”),

in June 1995 a United States District court in Nig/sen v. In-
rernational Association of Machinists & Aeraspace Workers,
Local Ladge 2569, 895 F, Supp. 1103, 1114 - 1115 (N.D, Tnd.
1993) indicated:

Further support for the Union Defendant’s position is found in
Kichwell v. Transportation Com Intern. Union, 731 F. Supp.
192 (D). Md. 1990}, in which the court held that the annuat re-
newal of objections and the thirty-day window for objecting
to the Union's proposed fec were nol “unduly restrictive of
plaintifis rights.” Id. at 203

The court granted the Union's motion for Summary Judgment
hiolding that a window period does not violate the union’s duty
of fair representation. Plaintiff Niclsen’s Motion for Summary
Judgment was denied.

In July 1995 a United States Courl of Appeals in Abrams v.
Communications Workers of America, 59 F.3d 1373, 1381 -
1382 (D.C. Cir. 1995) indicated:

Finally, the employees argue that CWA’s objection procedure
violates its duty of fair representation by requiring them to ob-
Jject within o limited *window period” each year and to renewy
their abjections nnnually. As did the district court and other
courts considering similar union procedures, 11 we find nei-
ther procedure unduly burdensome. Regarding the window
period, *[t}he union. as well as the employees, have an imer-

SA A-16



Case: 12-1973 Document: 15-1

STEEL WORKERS (CEQUENT TOWING PRODUCTS)

est in the prompt resalution of obligations and dispuies. The
... window fucilitates prompt resolution and leaves no doubt
as to the timing of the requirement for an objection.” Kidwell
v, Transportation Communications Int'l Union, 731 F.Supp.
192, 205 (D. Md. 1990}, aff'd in part and rev’d in panl on
other grounds, 946 F.2d 283 (4th Cir. 1991). cert. denied, 503
1.5, 1003 ... (1992). [{ootnote omitted] Similarly, the annual
rencwal requirement is perimissible in light of the Supreine
Cowrt’s instruction that “dissent is not to be presumed - it
musl affimatively be made known to the union by the dis-
senting employee,” Street, 367 1.5, at 774 ... “We do not
consider unrcasonable the [policy] provision that each mem-
ber be required (o object each year so fong as the union con-
tinues to disclose what it must before objections are required
to be made.” Fierney v. City of Toledo, 824 F2d 1497, 1506
{6th Cir. 1987).

11 818 F.Supp.at 403 ...
In 1995 the Board in Celifornia Sme & Knife Works, 320
MNLRB 224, 236 n. 62 {1993) indicated:

The FAM’s [International Associstion of Machinists
and Aerospace Workers, AFL-CIO] requirement that Beck
objections be registered annually is not alleged to be
unlawiul by the General Counsel. We note that courts
have approved the annunal objection requirement in the
NLRA, RLA, and public sector context. See Abrams v.
Communication Workers, supra, 59 F.3d at 1381 Kicheell
v. Transportation Communications Union, supra, 731
F.Supp. at 203; Fierney v. City of Toledo, 824 F.2d at
1506.

There the Board concluded that, as alleged by General Counsel,
the window period involved in that cuse - as it spplied solely to
individuals who resign their union membership after the expira-
tion of the window period, effectively operated as an arbitrary
restriction on the right to be free to resign from union member-
ship.

In 1996 the United States Seventh Circuit Court of Appeals
in Nielsen v. International Association of Machinists & Aero-
space Workers, Local Lodge 2369, 94 F.3d 1107, 1116 - 1117
(7th Cir. 1996), in affirming the judgment of the aforemen-
tioned district court in its entirety, utilized some language
which in the situation a1 hand may be instructional. The court
indicated:

It is not unreasonable for a unjon to require existing
members or full fee nonmembers to voice their objections
in a timely fashion and to be aware that the price of not
doing so will be to wait at most ten or eleven months be-
fore implementing their new status. Life is full of dead-
fines and we sec nothing particularlv oncrous about this
one. When people miss the deadline for filing an appeal to
this Court, their rights ¢an be lost forever, not just for
eleven months, bul thai does not make 1ime limits for fil-
ing appeals in violation of the law. Other courts that have
considered “window periods™ have come to the same con-
chusion. See Abrams, 39 F.3d ... ; Tierney ... 824 F.2d .. ;
oo Kidwel! ... 731 F.Sopp. ...
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The Board's position in this respect has been inconsis-
tent. In the General Couwnsel's Guidelines Concerning
CHA v Beck it stated clearly that “if the vnion has a *time
window’ for filing objections. the notice must set forth
that information and the time period must be reasonable.™
... The obvicus implication of this statement is that at
least some “window periods™ are permissible. in its more
recent decision in California Savw and Knife Works, how-
ever, the Board found that the [AM’s Jonuary “window
period” operated us an arbitrary restriction on the right to
be free to resign from union membership and this violated
the duty of fair representation. 320 NLRB ... [224] (1993),
The Board's position in Californio Sew and Knife, how-
ever, gives no weight ot all to the union’s legitimate ad-
ministrative needs - indeed, it almost requires the wnion to
find the system that imposes the least restriction on Beck
rights possible. Such exacting scrutinv ig inconsisient with
Vaca snd O'Niell, which require us to uphold the union’s
sctions as lone as they fall within a generous range of rea-
sonableness. Because the IAM has offered valid adminis-
trative justifications for its system here, we conciude that
it has nol violated its duty of fair representation by impos-
ing an annual “window period™ for repistering Iee ohjec-
tions. [emphasis added]

tn January 1997 the United States Sixth Cireuit Court of Ap-
peals in Michigan State AFL-CIQ v, Miller, 103 F.3d 1240,
1243 - 1244 (6th Cir. 1997) indicated:

In 1990, the Supreme Courl ruled that prohibiting eorpora-
tions, but not labor unions, from making political expendi-
tures [tam their general treasuries does not violate the Consti-
tution. See Austin v. Michigan Chamber of Conunerce, 494
U5, 632, 660-66 ... (1990).

The Chamber [Michipan Chamber of Commerce] then
shifted its focus from litigation 10 legislation, seeking lo
have the staiutory restrictions on corporate political ex-
penditures applied to unions as well. With the Chamber’s
support, Michigan’s legislature in Muay of 1994 enacted
Public Act 117, amending its Campaign Finance Act,
Mich, Comp. Laws Ann. §§ 169.201 - .282 (West 1996).
Sec 1994 Mich. Pub. Acts 117.

The involved union plaintiffs, as here pertinent, challenged
labor unions being required to obtain affirmative consent at
least once a year from members making contributions 1o u sepa-
rate segregated fund by means of an sutomatic payroll deduc-
tion. As here pertinent, the court ruled that the statute requiring
lsbor unions to obtain affirmative consent at least once per year
fram members utilizing sutomatic payroll deduction to make
contributions 1o a political contribution find did not vielate the
First Amendment, under an intermediate scrutiny analysis.

In September 1998 the United Siates Filth Circuit Court of
Appeals in Shea v. International Association of Machinists and
Aerospace Workers, 154 F.3d 508 (5th Cir, 1998), which in-
valved airline employees subject to RLA, ruled against the
involved union with respeet to the requirement that an objecior
annually renew his or her objection status. In taking this action
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the Fifth Circuit reversed the lower Federal court. the United
States District Court for the Northern District ol Texas, which

found that IAM’s procedures do not violate the union’s duty of

fair representation and had entered summary judgment in {avor
of the union. The Fifth Circuit at 514 indicated that “since
Abaod [v. Detroit Bd. af Edu., 431 1.8, 209 (1977) it is clear
that there is no legal reason 1o require more than a written, con-
tinuing objection to all expenditures or activities not germane to
collective bargaining.” At 515 the court indicated

The objection procedure at issue in this case fails to meet the
Hudson standard [Chicago Teachers Union v. Hudson, 475
U.S. 292 (1986)]; it does not minimize the infiingement. The
current procedure is cumbersome |0 both the union and the
objecting employees because it requires annual compuler en-
tries, If" the IAM recognized continuing objections made ex-
pressly and in writing, the employee would notify the union
only once and neither the union nor the individual would be
bothered with the annual database entries.

Certainly the procedure that least interferes with an em-
ployee’s exercise of his First Amendment rights is the proce-
dure by which un employee cun object in writing o a con-
tinuing basis.

The court went on to explain why it did not agree with the Sixth
Circuit in Tierney, the D.C. Circuit in 4brams, the Maryland
District court in Kidwel!, and the Seventh Circuit in Nielsen
{(apparently to the extent that that court relied on the duty of fair
representation 1o decide that case). Also, the court indicated
that both ¥ielsen and California Saw & Knife Works are distin-
guishable [rom the current cose because they were decided
under the NLRA; and that some Supreme Court decisions may
have arguably indicated that under the NLRA there is not suffi-
cient state action to trigger constitutional protections. At 316
and 517 the court in Shea indicated:

Because the RLA is subject to constitutional limits, a review-
ing court may properly invoke the protections of the First
Amendment and need not rely on the srpuably weaker DFR
[duty of fair representation] standard. For this reason we apply
the Hudson First Amendment standard rather than the DFR
standsrd.

The district coun in this ense, however, did not follow
Hudson, and instead reviewed the objection procedures
under the DFR standard. Under the DFR, the court found
thut the abjection procedure must be upheld because it is
not arbitrary. discriminatory. or in bad faith towards the
objecting nonunion employees. The [ower court’s reliance
on the DFR standard is misplaced. First the DFR standard
is not the appropriate standard of review in this case, and
second, even iMhe DFR were the appropriate standard, the
annug! objection requirement violates it.

Since the union can give no justification of this annual
ebjection procedure, and since it is more cumbersome and
fess elficient than a system that allows continuing written
general ohjections. the procedure is unreasonable and arbi-
trarv. It is an unnccessary and arbitrary interference the

employees’ First Amendment rights that fails to meet the
union’s duty of {air representation as it has been delined in
Vaca and O 'Neill. ...

More fundamentally, we remain unconvinced that the
union’s objection procedures should even be reviewed un-
der the DFR standard. Even though other union shop cases
have been decided under the DFR, we will not apply the
DFR standard in this case,

But this is a dispute between the union and the objecting em-
ployees that does not require us to second-guess the union’s
judament .... Rather we are called upon to protect the free
speech riphts of objecting employees from intrusive union
procedures.

We haold that the JAM's procedure violates Hudson's re-
quirements that the First Amendment infringement be mini-
mized. Allernatively, we hold that the annual objection re-
quirement violates the TAV's duoty of fair representation.

In November 1998 the United States Supreme Court in
Marques v. Screen Actors Guild, Ine.. 313 US. 33, 45-46
{1998), which invelves the issue of whether a union breached
its duty of fair representation merely by negoliating a union
securily clause that tracks the language of § 8(ax3) ol the
NLRA, indicated:

That our holding in Beck did not alter the standard for
finding conduct “arbitrary” is confirmed by our decision in
Air Line Pilots. In this case, decided thiree years after Beck,
we specifically considered the appropriate standard for
evaluating conduet under the “arbitrary” prong of the duty
of fair represeniation. We held that under the “arbitrary™
prong, a union’s actions bresch the duty of fair representa-
tion “ondy if [the union’s conduct] can be fairly character-
ized as so far outside a *wide range of reasonablencss” that
it is wholly ‘irrational” or ‘arbitrary.” 499 U.S. at 78 ...
{quoting Ford Motor Co. v. Huffiman, supra at 338 ...).
This “wide range of reasonableness™ gives the union room
{0 make discretionary decisions and choices, even il those
judgments are ultimately wrong.

In 2000 the United States District Court for the Eastern Dis-
trict of Virginia in Lutz v, International Association of Machin-
ists and Aerospoce Workers, 121 F Supp. 458 (E.D. Va. 2000),
which involved airline nonunion employees subject to RLA
challenging union policy requiring nonmembers to submit their
ebjections le paying fees unrelated to costs of collective bar-
gaining each year rather than permitling continuing objections,
indicated that the IAM rejected continuing ohjections and
would not even accept them as an objection for the year they
were submitted.'” At 304 and 303 the court indicated:

The threshald merits determination is whether the an-
nual objection procedurce is subject to serutiny under the
First Amendment or the DFR. This is not an inconsequen-

" It appears that [AM elevated form over substance.
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tial determination as scrutiny under the First Amendment
is significantly more rigorous and less deferential than
DFR review. [footnote omitted]

At 307 the court indicated:

In sum, the annual objection requirement fails First
Amendment scrutiny because the requirement is without
valid justification and imposes an undue burden that cre-
ates a risk that funds “will be used .., to finance ideologi-
cal activities unrelated to collective bargaining.” Hudson,
475 1).8. at 305 ....27 Accordingly, because the procedure
is in violation of the nonmembers’ First Amendment
rights, summary judgment should be granted in favor of
the [employec] plaintiffs.

27 The 1AM also argues that the annual objection requirement
is justified because the Supreme Court placed the burden of
objecting on the employee. See Strees, 367 U.S. 740 .... This
argument fails because there is an important difference be-
tween placing the burden of ohjection on an employee and
imposing yet a further restriction that makes the burden oner-
ous. An employee's burden to make an aflirmative objection
may easily be satisfied through submission of a continuing
objection.

General Counsel indicates on brief” that “[ulntil 2003, the
General Counsel had never taken the position that an anmual
renewal requirement {or nonmember Beck vbjeclors vielaled
the Act.” General Counsel's brief, page 12.

in 2007 the United States Second Circuit Court of Appeals in
Seidemann v. Bowen, 499 F.3d 119, 124 (2nd Cir. 2007), which
involved a professor suing o public sector union, and the United
States District Court for the Eastern District of New York
granting the union summary judgment, indicated:

This Circuit has mandated that unions use “narrowly
drawn” objection procedures to protect the First Amend-
menl rights of agency fee payers, while allowing unions
and government to pursue their needs in “estublishing a ra-
tional system to consuntmate labor negotiations.” Andrews
v.Edue. Ass'n of Cheshire, 829 F.2d 333, 339 (2nd Cir,
1987). Although we have not required that objection pro-
cedures be the “least restrictive™ means available, they
must, nenetheless, be “narrowly deawn™ fo comply with
the strictures imposed by Hudson. dndrews ... at 339-40;
et Price v, Int'l Union UAIF, 927 F.2d BB, 92 (2Znd Cir.
1991) (distinguishing cases involving private employee
unions from public sector union cases, where constilu-
tional coneerns warrant the Hudson safeguards), The issue
of principal concern to us in this case is whelher requiring
agency fee holders to object annually to payment of ex-
penses other than for costs of collective barpaining meets
this mandate.

At 126 the court indicated “[wle hold the anaual abjection re-
quirement imposed by PSC in this case is an unnecessary bur-
den on an employee’s exercise of First Amendment rights. Sec
Hudson. 473 U.S. at 303 ...."

As indicated above, this case will be decided under the duty
of tair representation standard. Of all the Federal courts which
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have considered the annual renewal requirement. only three,
Shea (the Fifth Circuit since the Federal District court in that
case found in favor of the union under a duty of fair representa-
tion standard), Luwfz, and Sefdmann (the Second Circuit since
the Federal District Court in that cuse granted the union sum-
mary judgment) have found against the unions involved in
those cases. As pointed out by General Counsel on brief, none
of those three cases arose under the Act. Two of those three,
Lut=z and Seidmann, decided the issue on the basis of the more
riporous First Amendment standard which is not applicable in
the situation at hand. Only the Fifih Circuit in Sheq, in deciding
this issue using the First Amendment standard, in the alterna-
tive, spoke to the duty of fair representation standard. But as
General Counsel on briel points out, the Fifth Circuit in Shea
“continued to infuse First Amendment principles into its analy-
sis of the union’s duly of [air representation™ in that the court at
317 stated that the annual objection procedure is an “unneccs-
sary and arbitrary interference with the employees’ First
Amendment rights that fnils to meet the union's duty of fair
representation ....” Briel of General Counsel, page 19. I agree
with General Counsel. Additionally, as noted above, the Fifih
Circuit indicated at 517: “[s]ince the union can give no justifi-
cation of this annual objection procedure, and since it is more
cumbersome and less efficient than a system that aliows con-
tinuing written peneral objections, the procedure is unresson-
uble and arbitrary.” The Fifth Circuit a1 517 goes on to indicate
that in duty of air representation cases

A highly deferential slandard of reviev is appropriate ... be-
cause the court is being called upon to review the union’s per-
formance of unien functions and should not substitute its own
judement of how a union should conduct its affairs. .... To
avoid over-reaching, courts must give preat leeway to unjons
in cases concerning such disputes. But this is a dispute be-
tween the union and the objecting employees that does not re-
quire us to second-guess the union’s judgment as exclusive
bargaining representative. Rather we are called upon io pro-
tect the free speceh rights of objecting employees from intru-
sive union procedures.

The Fifth Circuit does not explain how the fact that in the
eourt’s opinion the unjon’s system is cumbersome and less
efficient equates with arbitrary under the duty of fair represen-
tation standard, namely the union’s behavior is so far outside a
wide range of reasonableness as to be irralional. While the Fifth
Cireuit professes not to second guess the union, this appears to
be exactly what it did with respect to the duty of fair represen-
tation. In view of the above, it is questionable whether the Fifih
Circuit’s reasoning with respect to the duty of fair representa-
tion can serve as precedent. If the position of the Fifth Circuit
in Shea is not considered precedent regarding the duty of fair
representation, then it has not been shown that any Federal
courl has found against a union, with respect to the annual re-
newnl ret}uiremem‘, utilizing the duty of fair representation
standard

* 1t is noted that the Second Circuit in Seidemann on remand di-
rected the district court 1o address the issue of the state law duty of fair
representation claim.
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As pointed out by the parties, a number of Administrative
Law Judges have issued decisions on this issue. However, the
Beoard has not vet decided a case on this issue, and it has not
ruled on the exceptions to any of these Administrative Law
Judges® decisions. Therefore, the judges’ decisions are not
precedent. Additionally, four of the five cited Administrative
Law Judge decisions concluded that the union involved did not
show a legitimate justification for the annual renewal require-
ment. As General Counsel points out on brief, in the instant
case the union did show a justification for the annual renewal
requiremeni. More specifically, Counsel for General Counsel
on brief indicates:

Applying the above considerations to the instant case,
no violation should be found, as Respondent has articu-
lated a reasonable basis for its annual renewal require-
ment, and whatever slight burden soffered by Richards,
Echeparay, and Yost in having ta eanually renew their ob-
jection is outweighed by the [Respondent’s] fustifications
.... [Counsel for General Counsel's brief. page 21]

As indicated by Administrative Law Judge Biblowitz in In-
ternational Union, United Automobile, Aerospace & Agricul-
taral Implement Workers of America, Local Union #376
{Coli’s Manufacturing Compasy, Inc.), 34-CB-2631, JD(NY)-
06-08 {March 3, 2008}, the Board in denying cross motions for
summary judgment, remanded the proceeding for a determina-
tion of the extent of the burden that the annual renewal re-
yuirement pluces on objeclors and the legitimacy of the union’s
asserted business justification for the annual renewal require-
mednt.

The United States Supreme Court, as noted above, in Air
Line Pilots Association, International v. O'Neill, 499 1.8, 635,
67 (1991) indicated:

We hold that the nule announced in Faca v. Sipes, 386 U.S.
171 ... (1967) - thai a union breaches its duty of fair represen~
tation if its actions are either ‘arbitrary, discriminatory, or in
biad [ajth’ - applies to all union activity, including contract ne-
gotiation. We firther hold that a unfon’s actions are arbitrary
only if. in light of the [actual and legal landscape at the {ime
ol the union’s actions, the union’s behavior is so far outside a
“wide range of reasonableness,” Ford Motor Co. v, Huffinan,
345 U.S. 330, 338 ... (1933), as to be irmational. [emphasis
added)

Taking the last first, namely bad faith, the Charging Parties
argue that the union is burdening their exercise of their § 7
rights for the sole purpose of dissuading them from exercising
these very rights and options; that this is the very epitome of an
action taken in bad faith by an exclusive representative; and
that the annual renewal requirement only makes it difficult fora
member to exercise the right to withdraw from the union. Re-
spondent submits an brief that it cannot be found 1o have acted
in bad faith for following an annual objection procedure that
has been expressly approved the Office of General Counsel and
the courts.” As found below, the burden on the Charging Par-

*! While the position of General Counsel may nat ke binding on the
Board, unless and uniil the Board finalizes its position with respect to
the annual renewal requirement, the fact that the Board may nat be

ties of the annurl renewal is, at best, insignificant. The annual
renewal requirement does not make it difficult for a member to
exercise the right 1o withdraw from the union. As noted ahove,
the court in Jnternational Union of Electronic, Electrical, Sala-
ried, Machine and Furniture Workers, AFL-CIC v, NLRB, 41
F.3d 1532, 1537 and 1538 (D.C. Cir. 1994), in reviewing a
Board order holding that a union breached its duty of fair repre-
sentation by acting in bad (aith, indicated:

A Dbad-ith violation of the duty of fair representation *re-
quircs a showing of fraud, or deceitful or dishonest action.”
Mock v, T.G. & Y. Stores Co. 971 F.2d 522, 531 {10th Cir.
1992). Courts have applied a “demanding standard™ for find-
ing bad faith under the duty of fair representation, Swatés v.
United Stechvorkers, 808 F.2d 1221, 1225 {7th Cir. 1986}, re-
quiring a union’s actions teward unit employees to be “suffi-
ciently egregious or so intentionally misteading [as] to be in-
vidious,” O 'Neill v. dir Line Pilots dss'n, Int7, 939 F. 2d
1199, 1203 (5th Cir. 1991) {intemal quotation omiited); sce
also Alicea v. Suffield Pouftry, Inc., 902 F.2d 125, 130 (1st
Cir. 1990} (requiring for bad-{faith viclation of duty of fair
representation “serious misrepresentations that lack rational
justification or are improperly motivated™).

The Charging Parties have not made such a showing. The
Charging Parties’ claims regarding bad faith have no merit.
With respect to whether the annual renewal requirement for
objeciors is discriminatory, the Charging Panties argue that this
is the siluation in that members do not have o annually renew
their membership or dues checkofl” authorizations, Respendent
on briel submits that the duty of fair representation affords a
union a wide range of reasonableness while it makes it clear
that the right to resign is unfettered; that a claim of inconsis-
tency is not sufficient 1o make out a breach of the duty of fair
representation when dealing with difTerenl matters; that unien
membership/checkolT is not similarly situated to Beck objec-
tions when viewed “in light of the factual and legal landscape.™
Air Line Pilots v, O'Neill, supra; that union membership is
regulated by the Labor Management Reporting and Disclosure
Act, which specilically forbids & union to summarily terminate
an employee’s membership for any reason other than nonpay-
ment of dues, 29 U.5.C. § 411{a}(3); that checkoff authoriza-
tion cards are expressly regulated by Section 302(c)(5) of the
Labor Management Relations Act., which specifically states the
period for which a dues authorizalion may be ireated as irrevo-
cable, 29 U.S.C. § 186(c)(3); that “[I]he union chooses to do
exactly what Coengress permils in Section 302(c)(4),” transcript
page 63; that Beck objections are regulated by the duty of fair
representation, which has, so far, been interpreted to atlow
unions to handle objections on an annual basis; that the union’s
conduct has been fully consistent with the goveming law as
articulated by the authorities responsible for enforcing it; that
any “inconsisltency™ must, therefore, be attributed to the nu-
theritative articulations of the law and not to the unjon; that the
union’s policies regarding checkoff authorization/membership
versus nonmember objections are not inconsistent but are based

bound by the position of General Counsel in and of itself does nat mean
that a usion acled in bad faith or arbitrasily.
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on diflerences in the law and how these matlers are regulated;
and that the allegation of inconsistency is a red-herring and is
not a basis to find a duty of fair representation breach. For the
reasons given by Respondent, it has not been shown ihat Re-
spondent’s annual renewal requirement of objector siatus is
discriminatory under the duty of fair representation standard.
Before embarking on an analysis of whether the union’s an-

nual renewal requirement for objections is arbitrary, in light of

all that has gone before, it appears that it is advisable to reiter-
ate 1his aspect of the duty of fair representation standard. As
noted above, the United States Supreme Court in Air Line Pi-
lots Association, Imternational v. O'Nefdlf, 499 U.S. 65, 67
(1991} indicated:

We hold that the rule announced in Faca v. Sipes, 386 U.S.
171 ... (1967) - that a union breaches its duty of {air represen-
tation i’ its actions nre either ‘arbitrary, discriminatory, or in
bad faith® - applies 1o all union activity, including contrict ne-
gotiation. We further bold that a union’s actions are arbitrary
onlv if. in light of the factual and lepal landscape at the time
of the union’s actions, the union’s behavior is so far autside o
“wide mange of reasonableness.” Ford Motor Co. v. Huffman,
345 LS. 330, 338 ... (1933), as {0 be irmational. [emphasis
added] |7

The Charging Parties argue that the union’s action requiring
abjectors fo annually renew their objection is arbitrary since, as
an administrative matter, i is easier for the union to accept onc
continuing objection and charge only reduced financial core
fees than to send out multiple quarterly mailings and refund
checks in exchange {or an annual ohjection; that the arbitrary
nature of the policy is made particularly apparent by the exis-
tence ol o 30-day window period and the use of the employee’s
hire date since, with respect to the former why couldn’t the
window be 45, 60, 90, or 120 days, and, with respect to the
latter, the different hire dates of each employee must surely be
1 burden on the union (as well as employees) 1o coordinate all
of these disparate renewal dates; that the choice of the hire date
is arbitrary: that the Board in Cafifornia Scw and Knife Works,
320 NLRB 224 {1995) struck down a window period that lim-
ied employees’ objections to a single calendar month, regard-
less of when they resigned: and that the same rationale applies
here. The Board al 236 in Colifornia Sow and Knife Works,
indieated that it agreed with the allegation ol General Counsel
that the window period in that case violated the Act as applied
solely to employees who resigned their membership following
the expiration of the window period in thal proceeding. There is
no such allegation in this proceeding. Indeed, there is no show-

* As noled above, the Supreme Court at 43 and 46 in Merguez v.
Screen Actors Guild, Inc. subsequently indicated:
[A] union’s actions breach the duty of fair representalion
“only if' [the union's conduct] ean be fairly characterized as so {ar
owtside a “wide range of reasonableness’ that it is wholly “trra-
tional’ or “arbitrary.” 499 U.8. a1 78 ... (guoting Ford Motor Co,
v. Hgffinen, supra at 338 ... ). This “wide range ol reasonableness”
gives the union room toe make discretionary decisions and choices,
even if those judgments are vitimately wrong.
This slight change in the language, which was previously utilized by
(he Couri at one point in dir Line Pilots, does not alter the standard.
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ing thai this is the case in the instant proceeding. With respect
to the remaining argpuments of the Charging Parties on briel
regarding whether the union’s procedure is arbitrary, while the
Charging Parties may think that there are better approaches,
this amounts 1o nothing more than on atiempt to substituie
judgment and does not demonstrate that the union has acted
arbitrarily, breaching of the duty of [uir representation.

With respect to whether it aclions are arbitrary, Respondent
on brief submits that the Charging Parties” burden ol sending a
letfer annually at a date that has been clearly identified is mini-
mai, il nol inconsequential; that the renewal date is linked to
the enmployee’s hiring anniversary date, which is a reasonable
time-frame; that the annual rencwal requirement has been up-
held by several Federal courts thus precluding any finding of
arbitrariness; that Respondent acted in reliance upon existing
authority; that while General Counsel no longer adheres to its
original and longstanding position approving a procedure re-
quiring nonmembers lo {ile new objectinns each year, Respon-
dent’s reliance on prior decisions and other precedent cannot be
viewed as arbitrary conduct, at least not until the Board - as
opposed to the General Counsel - has ruled an this issue; that
by providing for an annual objection, the union’s proceduse
gives the union reasonable assurance that only employees who
objeet will be entitled to pay a reduced ogency fee; that because
annually Respondent sends out information such as audits and
reparts, the chargeable versus nonchargeable data changes ench
year, and the objector is giving up important rights. Respondent
believes that it is appropriate to ask an objector to bear this in
mind and annualize his or her objections; that the union pro-
vides advanced reduction payments on a quarierly basis to
those objeciors whose employers withhold the union security
fee at the full amount of regular dues, and the renewal require-
ment provides some assurance 1o the unien to be certain it is
nol paying amounts to persons who are no longer employed
within covered bargaining units, whether such persons leave
employment due to a plant closure, layefT, retirement, or resig-
nation; that surely it is not irrational for the union to seek to
avoid making advaneed reduction payments to persons who no
longer are subject to union security fee withholding; and that
Respondent’s annual renewal requirement is lawful since it
serves legitimate purposes.

Far the reasons given above, the Respondent has shown that
it has legitimate jostifications for its annuval renewal require-
ment. As already noted, Genernl Counsel agrees. With respect
to the burden on the Charging Parties, the burden of an annual
renewal requirement has been described as minimal, and as
slight as in the cost of mailing a letter or postcard every year to
the union and keeping themselves aware of when they have to
do that™ The Seventh Circuit Court of Appeals at 1116 in
Niefsen in addressing the window period indicated that “[1]ife is
full of deadlines and we see nothing particularly onerous about

* The Charging Parties who testified herein indicaze that they send
their annual renewal notice to the union by cedtified mail. There i3 no
requirement that the annual renewal be forwarded to the unian by certi-
fied mail. Indeed, such a requirement was found e be unlawfid in
California Saw & Knife Works. This approach is voluntary on the part
of the Charging Parties. They did not show that there was any need for
this approach.
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this one.” The only burden is for the objector to annually rencw
in writing his or her nbjection within a 30-day period which is
linked to his or her hire date, If the objector does not annually
renew his objector status there is a consequence, But techni-
cally the consequence is not part of the burden in that if the
objector complies and submits to the union his annual objec-
tion, there is no consequence. Fhe union controls the action
which impeses the burden - the annwal renewal requirement.
The objector controls whether or not there is a consequence.

As noted above, the Charging Pariies attorneys at one point
in their brief indicate that, as an alternative 1o Respondent’s
procedure, the Union “could simply send a letier to the small
number of objectors (estimated to be 300 by the union’s wit-
ness, TR 64) asking them to verify their status as active work-
ers instead of being ‘retired. resigned, or laid off.™ (Charging
Parties’ bricf, pages 23 and 24) Apparently Charging Parties’
uttorneys do not view the physical writing of a letter or the
physical filling oul of a form by the Charging Parties and mail-
ing il to the Union to be a burden since this is what they are
recommending as an alternative. That being the case, appar-
ently the Charging Parties’ attorneys are arguing that the bur-
den on the Charging Parties is limited 1o keeping track of their
hire date and 1 30-day period linked to the hire dute. As ope
ages, one tends 1o want to forget his or her birth date, which at
a certain stage of life is just a reminder of how old one is. But il
one were o be rewarded monetarily for remembering the date,
then there would be an incentive not to forget. All things con-
sidered, it is no real burden to remember one’s hire dute and o
30-day period linked io the hire date, The burden of writing and
mailing a one-line note is insignificant. It has not been shown
“in light of the factual and lepad tandseape at the time of the
union’s actions. [that] the union’s behavior is so (ar outside a
‘wide runge of reasonableness.” Ford Motor Co. v. Huffman,
345 TS, 330, 338 ... (1953). as to be irrational. [emphasis
added]

It has not been shown that Respondent in any way breached
its duty of fair representation. Accordingly, on these findings

* Although it is not a consideration in determining whether the un-
ion here breached its duty of fair representation, there are some practi-
cal problems with taking @ continuing objection approach or variations
thereof. One of the Charging Parties in one of the Administrative Law
Judge decisions cited by the parties herein, fnternational Union, United
Automobile, Aerospace & Agricultural Implement Workers of America,
Local Union #376 (Colt's Mannfocturing Company, Inc. ), 34-CB-2631,
ID{NY)-06-08 (March 3, 2008), wanted his objection to be valid for
three years. Such an objection would not be an annuel renewal or a
cantinuing objection. If objectors can assert fixed periods for their
objections, ie. 2, 3, 4, or § years, or a number of months, or for the life
of the current collective bargaining agreement, it could become an
administrative nightmare. Also, i objectors can have & continuing
objection and if, as ruled by the Sixth Circuit regarding Michigan,
unions are required 1o annually obtain consent from union members
who do not abject 10 political expenditures by the union, does this give
rise {o a disparity? Additionally, although it is not an issue here, the fact
that a United States Circuit Court of Appeals, utilizing the First
Amendment requires @ union in a non-NLRA case to accept continuing
objections does not, in my opinion, in and of itsetf mean that a union is
acting arbitranify when it continues its annual renewal requirement in
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of fact and conclustons of law and on the entire record, [ issue
. ¥)
the following recommended®

ORDER

The complaint is dismissed.
Dated, Washington, D.C. August 6, 2005,

NLRA situations where the duty of fair representation standard applies
{(instead of the First Amendment standard). The Federal courts which
have ruled on annual renewal requirements indicate that the First
Amendment standard is more rigorous (Hudson’s requirements that the
First Amendment infringement be minimized) than the duty of fair
representation standard {thai the action not be arbitrary, discriminatory
or taken in bad faith). That being the case, in my opinion, the fact thai a
union might, ofier a court ruling, accept continwing objections under the
RLA or in a public sector situation {both of which are subject to Consti-
tutioaal limitations) while continuing to require annual renewal under
the NLRA, which is not subject to review under the First Amendment,
would not in and of itsel{ justify a finding of a breach of the duty of fair
representation. A number of Federal courts have ruled in favor of un-
ions regarding annual renewal requirements. The First Amendmeni
standard and the duty of fair representation standards differ. Unless and
until this matter is resolved, any perceived inconsistency would net, in
my opinton, justify a finding of a breach of the duly of fair representa-
tion standard. Tf a finding of arbitrary in & duty of fair representation
case 1s based selely on the fact that the unjon slsa accepls continuing
objections in a non-NLRA situstion after a court ruled against the union
on First Amendment grounds, then, in effect, the First Amendment is
being utitized improperly to decide the NLRA case. As mentioned
ibove, one should also consider in the mix the fact thai unions, a1 least
in one state {Michigan) of a United States Circuit Court of Appeals®
jurisdiction, are required to absain annually the authorization of mem-
bers, who have dues deductiens, to expend funds on political matters.

T If no exceptions are fled as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 10248 of the Rules, he
adopted by the Bouwrd and all objections to them shall be deemed
waived for all purposes.
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NOT TO BE PUBLISHED PHG
IN BOUND VOLUMES Goshen, 1IN

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

UNITED STEEL, PAPER AND FORESTRY,
RUBBER, MANUFACTURING, ENERGY,
ALLIED INDUSTRIAL AND SERVICE WORKERS
INTERNATIONAL UNION, AFL-CIO, CLC
(Trimas Corporation d/b/a Cequent
Towing Products)

and _ Case 25-CB-B889%1
DOUGLAS RICHARDS
UNITED STEEL, PAPER AND FORESTRY,
RUBBER, MANUFACTURING, ENERGY,
ALLIED INDUSTRIAL AND SERVICE WORKERS
INTERNATIONAL UNION, AFL-CIO, CLC

(Chemtura Corporatioh)

and Case 25-CB-5253
{formerly 6-CB-11544)

RONALD R. ECHEGARAY

and Case 25-CB-9254
(formerly 6-~CB-11545)

DAVID M. YOST

ORDER DENYING
MOTICN FOR RECONSIDERATION

On August 16, 2013, the National Labor Relations Board
issued a Decision and Order in this proceeding.! The Board

found that the Respondent violated its duty of fair

'357 NLRB No. 48.
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representation by requiring nonmembers whom it represents
and who seek objector status under Communications Workers
of America v. Beck? to assert their objections on an annual
basis. The Board ordered the Respondent to rescind its
annual renewal requirement and to recognize the three
Charging Parties as continuing objectors until they revoke
their objections or the Respondent implements a lawful
annual renewal requirement, whichever occurs first.

On August 29, 2011, the Charging Parties filed a
Motion for Reconsideration. On September 12, 2011, the
Respondent filed an 0pposition.

The Naticnal Labor Reélations Beard has delegated its
authority in this proceeding tc a three-member panel.3

The Charging Parties request reconsideration of the
Beoard's remedy, arguing that it should encompass all
current and past Beck objectors represented by the

Respondent nationwide. They argue that the Respondent

2 487 U.S. 735 (1988).

3 The Charging Parties have filed a motion to disqualify
Members Block, Griffin and Flynn from ruling on this case,
arguing that their recess appointments to the Board by the
President exceeded his authority under Section 3(a) of the
National Labor Relations Act and Article II, Section 2 of
the United States Constitution. For the reasons set forth
in Center for Social Change, Inc., 358 NLRB No. 24 (March
29, 2012), we reiject the Charging Parties’ argument.
Accordingly, the mction is denied.

1~
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should be ordered to recognize all such objectors as
continuing cobjectors and to provide them with make-whole
relief, including reimbursement of all dues and fees
collected from them for nonrepresentational activities.
Alternatively, the Charging Parties assert that such relief
should encompass all individuals represented by the
Respondent who have filed Beck objections since August 27,
2010, the date on which the Beoard issued its lead decision
addressing the validity of a Beck annual renewal
requirement. See Machinists Local Lodge 2777 (L-3
Communications), 355 NLRB No. 174 (2010).

Under Section 102.48(d) of the Board’s Rules and
Regulations, a motion for reconsideration must be justified
by "“extraordinary circumstances.” For the reasons set
forth below, the Charging Parties have failed to make this
showing.

The Board in L-3 Communications, supra, specifically
declined to “announc|e] a per se rule” that annual renewal
reguirements are unlawful. Rather, the Board stated that
it would proceed on a case-by-case basis “to inguire into a
unicn's Beck procedures when they are challenged to
determine whether the union has demonstrated a legitimate
justification for an annual renewal reguirement or

otherwise minimized the burden it imposes on potential

Ll
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objectors.” Id., slip op. at 1. The Board found in L-3
Communications that the unions had failed to present a
legitimate justification for their annual renewal
requirement sufficient to justify even the modest burden
the requirement posed on an individual seeking to make an
cbjection. Id.? The Board granted prospective remedial
relief only, however, because the unions could reasonably
have believed that their requirement was lawful in light of
court approval cof the requirement, the lack of any contrary
indication by the Board, and the General Counsel’s previous
advice approving the requirement. Id., slip op. at 8. The
Board thus ordered the unions to rescind their annual
renewal reqguirement, but did not order make-whole relief,
and directed the unions to recognize the charging party
only — not all Beck objectors represented by the unions
nationwide -~ as a continuing ocbjector.

The Charging Parties’ reguest for make-whole relief
here is inconsistent with the decision in L-3
Communications, in which the Board specifically declined to

give retroactive application teo its ruling. Likewise, the

+In contrast, in Auto Workers Local 376 (Colt’s Mfg. Co.),
356 NLRB No. 164 {2011), the Board applied the standard
announced in L-3 Communications to find that the unions’
annual Beck renewal requirement was not unlawful, because
the unions there had taken steps to minimize the burden the
requirement imposed on objectors.

4
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Charging Parties’ request that remedial relief be extended
to all nonmembers represented by the Respondent exceeds the
limited prospective relief granted in L-3 Communications.

In addition, contrary to the Charging Parties’
contention, the issuance of the Beard’'s decision in L-3
Communications did not immediately render the Respondent’s
annual renewal reguirement unlawful and trigger a remedial
ocbligation by the Respondent. Rather, the Board explained
that it would proceed on a case-by-case basis to evaluate
the validity of a union’s annual renewal requirement based
on the specific factors presented.?

The Board having considered the matter,

> Morecver, in arguing that its annual renewal requirement
was not arbitrary, the Respondent here relied on at least
one aspect of its procedure not present in L-3
Communications. In the instant case, each objector
received an advanced dues reduction check on a quarterly
basis, and the Respondeni argued that its annual renewal
requirement was needed to minimize the risk of
unnecessarily paying advance rebates to individuals who are
no longer employed in a bargaining unit represented by the
Unieon. 357 NLRB No. 48, slip op. at 4. The administrative
law judge (although ultimately reversed by the Board)
reliad in part on this justification in finding that the
Respondent’s procedure was not unlawful. Id., slip op. at
21, Thus, the issuance of the Board’s decision in L-3
Communications would not necessarily have put the
Respondent in the present case on notice that its annual
renewal requirement was unlawful.
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IT IS ORDERED that the Motion for Reconsideration is
denied.é®

Dated, Washington, D.C. April 18, 2012.

Mark Gaston Pearce, Chairman
Brian E. Hayes, Member
Richard F. Griffin, dJr. Member
{SEAL} NATIONAL LABOR RELATIONS BOARD
& We reach the same conclusion and issue a similar order

today with respect to the motion for reconsideration in
Electrical Workers Local Neo. 34, 357 NLRB No. 45 (2011).
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NOTICE:  This apinion is suhject to formal revision befare publication in the
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b inchcded iniie bormd vafiimes,

International Brotherhood of Electrical Worlkers,
Local Union No. 34, AFL-CIO and Interna-
tional Brotherhood of Electrical Workers, AFL—
CIO and John Lugo. Cases 13-CB-18961 and
13-CB-18962

August 10, 2011

DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBERS BECKER,
PEARCE, AND HAYES

On December 19, 2008, Administrative Law Judge
William G. Kocol issued the attached decision. The Re-
spondenis, International Brotherhood of Electrical Worl-
ers Local 34 (Local 34), and International Brotherhood
of Electrical Workers (IBEW or the International), and
the Charging Party, John Lugo, filed exceptions and sup-
porting, responding, and reply briefs, and the General
Counsel filed a responding brief.'

The National I.abor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs, and has decided to
affirm the judge’s rulings, findings, and conelusions only
to the extent cansistent with this Decision and Order.

We agree with the judge that Local 34 violated its duty
of fair representation and Section 8(b)(1)(A} of the Act
by maintaining and enforcing a requirement that non-
member employees represented by the Union renew an-
nually their objections filed under Commmumications
Workers of America v. Beck” In this respect, we find
that the case is governed by L-3 Communications, 355
NLRB No. 174 (2010), which issued after the judge’s
decision. We find, however, that the judge erred in dis-
missing the complaint, sua sponte, with respect to IBEW.
Contrary to the judge, we find that IBEW is jointly liable
for the violation. We address these two issnes in turn.

I. THE ANNUAL RENEWAL REQUIREMENT

After setting out the material facts and the parties’ ar-
suments, we explain why the annual renewal require-
ment here was unlawful.

! Pursuant to Refient Energy, 339 NLRB 66 (2003), we have ac-
cepied both Lugo’s postbrief feter calling our atiention 1o recenl case
authority and the Unions” letter response.

2487 U8, 735 (198R).

357 NLRB No. 45
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A.

In nearly all material respects, the Unions’ Beck objec-
tion procedure is similar to that at issue in L-3. Repre-
sented employees are obligated to pay dues {or agency
fees) to their local unions pursuant to the union-security
provisions in the locals’ respective collective-bargaining
agreements. Full dues include $11 per month for the
International and an additional amount for the local.

Pursuant to Beck, the Unions have a procedure—
established by the International, and binding on IBEW
local unions—ifor nonmember represented employees to
object to the spending of their dues money for any pur-
pose unrelated to collective bargaining or contract ad-
ministration. Employees who send timely writien objec-
tions to the International receive a proportional reduction
of their dues. The procedure requires chjectors to renew
their objections annually with IBEW each November in
order for the objection to remain effective for the follow-
ing calendar year,

The International publishes an annual notice of Beck
rights, including the annual November renewal obliga-
tion, in its October newspaper, which is mailed to all
members and nonmembers wha pay dues or fees. Locals
pravide the same information to new hires at the time
they become part of a bargaining unit.’ The International
informs each local of all objections and timely renewais
it receives from the local’s jurisdiction. When an objec-
tor’s local is informed of his objection, the local sends
the objector an acknowledgment and a copy of the objec-
tion procedure, referencing the November renewal re-
quirement and enclosing a copy of the previous October
notice from the International’s newspaper.

In one respect emphasized by the Unions, their objec-
tion procedure differs from the one found unlawful in L-
3. When an objector files a timely objection or renewal,
the Internaticnal sends him an advance refund equal to
the total reduction in dues paid to the lnternational the
objector would receive if he remained employed and paid
reduced Beck fees for the duration of the forthcoming
calendar year. This advance refund permits the local to
lawfully collect the same amount of monthly per capita
dues to the International during that year from objectors
as from nonobjectors. However, by opting for this ap-
proach the Unions run the risk of refunding too much
money to objectors who leave represented employment
during the year and thereby cease to be covered by an
IBEW union-security clause,

" The procedure also permits an employee to [ile a Beck objection up
to 30 days afier first being hired or afier resigning membership and 1o
receive a proportional dues reduction for the rest of the calendar year
before becoming subject to the November renewal requirement.
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IBEW’s local unions have their own procedures for re-
funding the nonchargeable portion of their share of in-
coming dues. Some, including Local 34, follow the In-
ternational’s procedure and provide advance refunds for
the year, while others ask the objectors’ employers to
reduce objectors’ monthiy deductions from the objectors’
pay.

After working as an IBEW member for 14 years, Lugo
resigned his membership and filed a Beck objection with
the International on June 8, 2007, requesting that his ob-
jection be treated as “permanent and continuing [in] na-
ture.” His objection was recognized and processed and,
after communication with the International that included
notice of the annual renewal requirement, the Interna-
tional refunded the appropriate amount of his per capita
dues for the period running back to his resignation date
and forward to the following November. Local 34 senta
similar refund from its share of his dues for the same
period. The International reminded Lugo, however, that
his objection was subject to the annual renewal require-
ment.

Therafter, Lugo filed charges alleging that the Unions’
imposition of the annual renewal requirement on him
violated his Section 7 rights and the Unions’ duty of fair
representation under Section 8(b(1)(A) of the Act. The
General Counsel’s complaint alleged the same,

With respect to the Unions’ justification for the annual
renewal requirement, an [BEW official who directs the
Union’s per capita department testified without contra-
diction:

We need to know that the individual stifl wants to re-
ceive the per capita reduction [and] that the individual
is still employed and paying dues and fees. And we
want to verify the individual’s address, But most im-
portantly, the up front annual reduction is, or should 1
say the renewal requirement is closely tied to the fact
that we pay them up front. The two are interrelated and
they work as one plan.

Asked to explain what he meant in referring to whether an
objector “still wants to receive the per capita reduction,” the
IBEW official ¢laborated:

My experience, and I've spoken with a lot of people
because they call in and ask how to do the process and
the telephone calls are referred to me, my experience is
that many of these people change their mind for various
reasons. Either they want to be 2 member or they want
to vote, contract, or they just want to be invalved in the
collective bargaining process with their peers, or they
don’t care to receive the payment anymore.

With respect to confirming an objector’s employment
status, the IBEW official said that IBEW receives the

locals® monthly per capita reports “at least one month
later . . . [a]nd by the time all of the reports are received,
several months have transpired. So, an individual could
have left the unit and we woulda’t know about it for two
to three months.” He noted that “some of these people
have [objected] after they retired.” It would not be effi-
cient for IBEW to attempt to obtain confirmation of con-
tinued employment and current address from the locals at
the end of each year, he continued, because

we have so many different Jocals of so many different
sizes, And people change addresses constantly. . . | So,
the problem would come in with the smallest of the local
unions, and these are the ones we have to be concerned
with not replying to our correspondence in time to honor
the individual’s request.

The Unions also argue that the annual renewal re-
quirement is justified by legal authority prior to -3,
which stated or suggested that the requirement is lawful."

The General Counsel’s complaint alleges that the Un-
ions” annual objection renewal requirement “constitutes
an arbitrary restriction on an employee’s right to refrain
from union membership and from supporting nonrepre-
sentational expenditures.”™

B.

L-3 reaffirmed that the Board applies the duty-of-fajr-
representation standard in Beck cases. (355 NLRB No.
174, slip op. at 2.) A union breaches that duty if its ac-
tions affecting employees whom it represents are “arbi-
trary, discriminatory, or in bad faith.” Id. at 3. An action
is arbitrary, in turn, “only if, in light of the factual and
legal landscape at the time of the union’s actions, the
union’s behavior is so far cutside a ‘wide range of rea-
sonableness’ as to be irrational.”” Id., quoting Airline
Pilots Assa. v. O'Neill, 499 U.S, 63, 67 (1991). With
respect to annual renewal requirements, the L-3 Board
did not *announc[e] a per se rule,” but chase instead to
“proceed on a case-by-case basis.” Id. at 1. As L-3 and
our subsequent decision in Colt's Mfz., 356 NLRB No.
164, slip op. at 3 (2011}, illustrate, if the burden imposed
on employees by an annuval renewal requirement is more
than de minimis, the Board evaluates a union’s proffered
Jjustifications for the requirement, considered in the con-
text of the particular Beck procedures involved.

1. It is clear that the annual renewal requirement at is-
sue here, like that involved in L-3, and unlike that in
Colt's, imposes more than a de minimis burden on objec-

Y Eg., Abrams v. Comunications Workers, 39 F.3d 1373, 1381-
1382(D.C. Cir. 1593).

* The General Counsel daes not contend shat the Uaions™ annual re-
newal requirement is “discriminatory” or in “bad faith” in violation of
their duty of fair representation.
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ELECTRICAL WORKERS LOCAL NO. 34 3

tors. As in L-3, an objector must remember to mail a
statement of renewed objection to the IBEW each year
during a designated 1-month period specified in the Un-
jons’ procedure. A failure to send a timely renewal re-
sults in the loss of opportunity to receive a dues reduc-
tion for 11 menths, until the renewal period recurs. Fur-
ther, the Berk procedure in the instant case does not fur-
nish objectors with multiple notice and reminders of the
annual renewal requirement, as was the case with the
Berk procedure at issue in Colt's Mfg. It was those fea-
tures that led the Board in Colt's Mfg. to find that the
burden imposed by the requirement there was de mini-
mis, and that it was hence unnecessary to weigh the un-
ion’s proffered justifications for the requirement. (336
NLRB No. 164, slip op. at 3.)

2. Accordingly, absent procedures to minimize the
burden imposed on objectors similar to those in Colt's
Mfg., we turn to the Unions® proffered justifications for
requiring annual renewal. None are sufficient to save the
requirement.

The Unions argue that the annual renewal requirement
is necessary to confirm objectors’ employment status and
their current addresses, but we rejected a similar argu-
ment in [-3. (See 333 NLRB No, 174, slip op. at 4-5.)
Here, the Unions claim to have a heightened stake in
lknowing that objectors remain employed due to their
advance rebate system. But the annual renewal require-
ment is a poor instrument for achieving the asserted ob-
jective. Objectors who quit or otherwise leave employ-
ment at any time after renewing their objection and be-
fore the next annual renewal date will receive an advance
rebate some part of which they are not due even with the
annual renewal requirement in place. Moreover, at any
time during the year ar periodically throughout the year,
the Unions can request o list of current or, alternatively,
separated employees from employers and the employers
will have a legal obligation to supply the list in a timely
fashion. In fact, at the end of the year and before paying
the advance rebates, the Unions could ask the employers
to confirm that all objectors who previously expressed a
continuing objection remain employed. As in L-3, there-
fore, the Unions have provided no evidence to show that
the annual objection requirement is the most cost-
effective or otherwise efficient means of obtaining such
information. Id.

L-3 i1s also dispositive of the Unions’ contention that
the annual requirement is justified by preexisting legal
authority. We noted there that the General Counsel’s
choice in California Sawv & Knife Warks, 320 NLRB 224

{1995),'3 not to argue that an annual renewal requirement
was unlawful did not insulate such requirements from
subsequent Board scrutiny. (335 NLRB, slip op. at 5.)
As we observed, the Board has the primary responsibility
for establishing national labor policy, and court cases—
to which the Board was not a party—do not preclude our
independent assessment of the issue presented here. Id.

Next, the Unions advance a slight variation of an ar-
gument made in L-3. The Unions’ argue that the annual
renewal requirement serves the Unions® interest in ensur-
ing that they do not give the Beck reduction to employees
who no longer want it, and thus ensures that they are not
unnecessarily paying advance rebates. In essence, this is
the same argument advanced and rejected in L-3, that the
annual renewal requirement is justified by the fact that
some objectors change their minds after the passage of
time. L-3, supra, slip op. at 5, Moreover, here, the Un-
ions have failed to establish a factual basis for this justi-
fication. The IBEW official’s testimony that some ob-
jectors change their minds over time was based on direct
experience with employees who communicated their
change of mind {o IBEW and asked to be restored to full
dues status, Those employees demonstroted by their
actions that an annual renewal requirement was not nec-
essary to preciude their receiving, and the Unions paying,
unwanted advance reductions. Rather, the evidence
showed that many employees who change their mind
directly contact the IBEW and affirmatively inform it
that they no longer wish to receive reduced dues under
Beck. The Unions did not present evidence that a sig-
nificant number of objectors change their minds but do
not choose to communicate this to IBEW. The Unions
would benefit from the annual requirement only with
respect to such individuals.” Moreover, the Unions re-
main free to ask nonmembers who have registered a con-
tinuing abjection whether they wish to withdraw the ob-
Jjection after a year or, indeed, at any time.

For these reasons we find that the Unions have failed
to establish a reasonable basis for the annual Beck re-
newal requirement. Because the requirement is arbitrary,
it violates the Unions’ duty of fair representation and
Section B(b)(1XA) of the Act.

" Enfd. sub nom. AMachinists v. NLRB, 133 F.3d 1012 (7th Cir.
1998}, cert. denied sub nom, Strang v. NLRB, 325 U.8. 813 (1998).

7 Nor, contrary to the Unions” assertian, is the “unwanted reduction”
justefication supported by the fact that the Uniens provide an advance
refund of the toial amount of the following year’s Beck reduction tn
objectors, The Unions are under no [egal requirement to pay an advance
refund. Their choice of this mechanism assumes the risk of giving an
advance reduction to some employees who no loager want it It cannot
justify imposing the annual renewal requirement on afl abjeciors.
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I LIABILITY OF IBEW

On his own initiative, the judge dismissed the com-
plaint with respect to the IBEW, reasoning that only Lo-
cal 34, as the sole collective-bargaining representative of
employees here, had a duty of fair representation. We
disagree, for the reasons that follow.’

It is undisputed that at least since 1992, the IREW has
been primarily responsible for establishing and imple-
menting the Beck procedure involved in this case, and
that IBEW locals, including Local 34, rely on the IBEW
to satisfy their duties under Beck and, indeed, are re-
quired to conform to the IBEW’s procedures.

Under settled precedent, this role and refationship suf-
fice to make the IBEW liable here. In California Smr &
Knife Works, supra, in which the Board established the
essential standards for implementing Beck’s require-
menis, the Board found that the international union,
along with several of its local unions, had acted unlaw-
fully with respect to their Beck procedure, even though
“[ijn most cases, the [local unions] are the entities that
are certified as the exclusive representatives of the mem-
bers.” 320 NLRB at 230. Cf, Aflen v. dllied Plant AMain-
tenance Co. of Tennessee, Inc., 881 F.2d 291, 297 (6th
Cir. 1989) {International assumed duty of lair representa-
tion by fulfilling local’s functions in contractual griev-
ance-arbitration process).'”

We therefore find that the judge erred in dismissing
the complaint with respect to IBEW, and that IBEW is
jointly liable for the violation we have found with respect
lo the Unions’ annual renewal requirement.""

ORDER

The Respondents, International Brotherhood of Elec-
trical Workers, Local Union 34, AFL-CIQ, CLC, and the

" As the judge observed, the complaint alleged that Local 34 was
“the exclusive collective-bargaining represeniative [which] has main-
tained and enforced collective-barpaining agreements with various
clectrical contractors.” Local 34 was the only unjon signatary to the
agreement that appears in the record.

“ “The Unions did not contend before the judge that the International
bare no responsibility for the Aeck administrative procedure at issue.
Mareover, the Unions did not move or argue for dismissal of the Intet-
national at any time before the judge issued his decision. And while the
International argues before the Board in support of the judge’s ruling, it
also concedes that it assumed the duty of treating ebjectors fairly: “the
International made a considered decision 10 assume the responsibility to
ensure that, regardless of the administrative capacity of their respective
Ineal unions, all objectors were treated fairly ™

"" The cases relied upon by IBEW do not involve the lawfulness of
Beck procedures established and implemented by an international union
and conformed 1o by a local union.

"' We will substitute an order requiring the remedial notice to be
posted at Local 34°s office and hiring hall. in the absence of record
evidence identifying relevant employers at whose focilities the notice
could be posted.

International Brotherhood of Electrical Workers, AFL—
CIO, their officers, agents, and representatives, shall

1. Cease and desist from

{2) Requiring nonmember employees, who are covered
by a collective-bargaining agreement containing a union-
security clause and who aobject to the payment of dues
and fees for nonrepresentational activities, to renew their
objections on an annual basis under the Union’s existing
annual renewal procedure.

(b} In any like or related manner restraining or coerc-
ing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a} Rescind the existing requirement that objecting .
nonmember employees renew their objection on an an-
nual basis.

{b) Notify nonmember employees who are subject to a
union-security clause, by publication in the Interna-
tional’s newspaper, that the existing annual renewal re-
quirement for objections to payment of dues and fees for
nonrepresentational activities has been rescinded.

{c) Recognize John Lugoe as a continning objector and
continue o recognize his objector status until he revokes
his objection or the Respondents implement a lawful
annual renewal requirement, whichever oceurs earlier.

(d) Within 14 days after service by the Region, post at -
its union office in Milton, Florida, copies of the atlached
notice marked “Appendix.” Copies of the notice, on
forms provided by the Regional Director for Region 13,
after being signed by the Respondents” authorized repre-
sentatives, shall be posted by the Respondents and main-
tained for 60 consecutive days in conspicucus places
including all places where notices to employees and
members are customarily posted. In addition to physical
posting of paper notices, notices shall be distributed elec-
tronically, such as by email, posting on an intranet or an
internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its members by
such means.”” Reasonable steps shall be taken by the

12 If this Order is enforced by a judgment of a United States court of
appeals, 1he words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shali read “Posted Pursuant to & Judg-
ment of the United States Court of Appenls Enforeing an Order of the
Naticnal Labor Relations Board.™

'* For the rensans stated in his dissenting opinion in J. Picini Fioor-
ing, 356 NLRB No. ¢ (2010), Member Hayes would not require elec-
tronic distribution of the notice.

SA A-32



Case: 12-1973 Document: 15-1

Filed: 07/30/2012  Pages: 115

ELECTRICAL WORKERS LOCAL NO. 34 5

Respondents to ensure that the notices are not altered,
defaced, or covered by any other material.

(e} Within 21 days after service by the Region, file
with the Regional Director swom certifications of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondents have taken to
comply.

Dated, Washington, D.C. August 10,2011

Wilma B. Liebman, Chairman
Craig Becker, Member
{SEAL) NATIONAL LAROR RELATIONS BOARD

MEMBER HAYES, concurring.

I agree with my colleagues that the Respondenis” rule
requiring Beck objectors to renew their abjections annu-
ally was arbitrary and thus breached their duty of fair
representation in violation of Section &(b)(1}A) of the
Act, 1 would also find, for the reasons fully set out in the
dissenting opinions in L-3 Conununications, 355 NLRB
No. 174, slip op. at 1214 (2010} and in my dissent in
Caolt's Mfg. Co., 356 NLRB No. 164, slip op. at 4-6
{2011), that the Respondent’s rule was discriminatory.
As also stated in my dissent in Colt's Mfe., | would fur-
ther find that the annual renewal requirement infringes
en employees’ fundamental Section 7 right to refrain
from assisting a union and must therefore be analyzed
under Section 8(a){3)} and 8(b){1}{A) rather than under
the more deferential duty of fair representation standard
applied here by the majority. Id., slip op. at 6.

Dated, Washington, D.C. August 10, 2011

Brian E. Hayes, Member

NATIONAL LABOR RELATIONS BOARD

MEMBER PEARCE, dissenting.

Although I agree with the majority that the appropriate
legal framewaork for analyzing this case is the duty of fair
representation under Section 8{b){[}{A}, for the reasons
set forth in my dissenting opinion in Machinists Local
Lodge 2777 (L-3 Comnnmications), 355 NLRB No. 174,
slip op. 14-16 (2010), 1 would dismiss the 8(b)(1)(A)
allegation that the Union breached its duty of fair repre-

sentation by requiring the Charging Parties to renew their
Beck' objections annually.

Because the General Counsel bears the burden of prov-
ing that the Union's action was arbitrary, discriminatory,
or in bad faith, and as the Union’s annual-renewal re-
quirement rationally serves its legitimate interests and
was well supported by legal precedent at the time of its
actions, I find that this burden has not been met. Indeed,
as in £-3 Communications, 1 find that it is manifestly
unjust to find a violation here.

Accordingly, | respectfully dissent.

Dated, Washington, D.C. August 10, 2011

Mark Gaston Pearce, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX
NOTICE TO MEMBERS AND EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to pest and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union.

Choose representatives to bargain on your behalf
with your employer.

Act together with other employees for your hene-
fit and protection.

Choose not to engage in any of these protected
activities.

WE WILL NOT require nonmember employees, whao are
covered by a collective-bargaining agreement containing
a union-security clause and who object to the payment of
dues and fees for nonrepresentational activities, to renew
their objections en an annual basis under our existing
annual renewal procedure.

WE WILL NOT in any like or related manner restrain or
coerce you in the exercise of the rights guaranteed you
by Section 7 of the Act.

WE WILL rescind the existing requirement that object-
ing nonmember employees renew their objection on an
annual basis.

WE WIiLL notify nonmember employees who are sub-
ject to a union-security clause, by publication in the In-

" Communications Workers of America v. Beck, 487 U.S. 733
{1984).
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6 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

ternational’s newspaper, that the existing annual renewal
requirement for objections to payment of dues and fees
for nonrepresentational activities has been rescinded.

WE WILL recognize John Luga as a continuing objector
and continue to recognize his objector status until he
revokes his objection or we implement a lawful annual
renewal requirement, whichever occurs earlier.

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, AFL~CIO AND ITS
LoCAL UNION NG. 34, AFL~-CIO

Kevin McCormick, Esq., for the General Counsel.

Victoria L. Bor, Esg. {Sherman, Dunn, Cohen, Leifer & Yellig,
P.C), of Washington, D.C., for the Responderits.

Matthew C. Muggeridge, Esq. (National Right to Work Lepal
Defense Foundation), of Springfield, Virginia, for the
Charging Party.

DECISION
STATEMENT OF THE CASE

WiLLIAM G. KocoL, Administrative Law Judge. This case
was tried in Chicago, Illinois, on October 27, 2008. The
charges were filed by John Lugo, sn individual (Charging
Party} on June 10, 2008," and the order consolidating cases,
consulidated complaint, and notice of hearing {complaint) was
issued August 28, The complaint as amended at the hearing
alleges that the International Brotherhood of Electrical Worlk-
ers, Local Union No. 34, AFL-CIO, CLC {Respondent Local)
and the International Brotherhood of Elecirical Workers, AFL—
ClO, CLC (Respondent Inmternationaf) (and jointly Respon-
dents) violated Section 8{b){1)(A) ol the Act by informing em-
ployees subject to a umion-security provision that in order to
become and remain a Beck ohjector nonmember employees
must renew their objections annually during November of the
preceding calendar year, thereby breaching the fiduciary duty
they owe to represented employees. Respondents’ answer ad-
mits the sllegations in the complaint concerning the filing and
service of the charges, interstale commerce and jurisdiction,
labar organization and agency statius, and the maintenance of
collective-bargaining ngreements by Respondent Local with
union-security provisions. Respondents also admit that cach
advised nonmember employees of their obligation to renew
their Beck objections annually in November but denicd that this
violated the Act,

I note that there is no allegation in the complaint that Re-
spondent International represents any employees or has any
collective-bargaining agreements with employers that include
union-security provisions. This fact becomes important in as-
sessing whether Respondent International owes a duty of fair
representation to any employees.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the Generaf Counscl, Respondents, and the Charging Party, [
male the following.

! All daies are in 2008 unless otherwise indicated.

FINDINGS OF FACT

L. JURISDICTION

The Oberlander Electric Company, Inc.. a corporation, per-
forms electrical work out of its facility in East Peoriy, iflinois,
where it annually purchases and receives goods and materials
valued in excess of $50,000 from other enterprises located
within the State of Tllinois, each of which enterprises receives
those goods and materials directly from points outside llinois.
The Respondents admits and I find that Oberlander is an em-
ployer engaged in commerce within the meaning of Section
2(2), (6}, and (7} of the Act and that Respondent Local and
Respondent International each is a labor organization within the
meaning of Section 2(5) of the Act.

[l ALLEGED UNFAIR LABOR PRACTICES

A. Facts

There are about 906 local unions affiliated with Respondent
Iiternational; the local unions vary in size from 7 10 30,000
members. Some local unions hiave full-time paid officers and
stafT while others have part-time officers who are paid very
little. The focal unions are charged with the responsibility of
collecting alt dues and enforcing the union-security provisions
i colleclive-bargaining agreements, Members pay $11 per
month to Respondent International and the local unions deter-
mine what additional amounts should be added as local dues.

Respondents spend money collected under union-security
provisions contained in collective-bargaining agreements on
maiters not germane to their representational duties. Respon-
dents have procedures for nonmember employees who exercise
their fights under CIVA v, Beck, 487 11.S. 735 (1988), 10 pay
only that portion of dues Respondents spend on representa-
tional duties. These procedures require objecting nonmember
employees to annually renew their objections during November
to be effective for the following year. The annual renewal pro-
cedures apply to all of Respondent International’s affiliated
local unions in the United States. Respondent lnternational
publishes an annual potice in its newspaper that it mails to all
members and nonmembers who pay dues or fees to any local
union. This annual notice advises the employees among other
things, of their Beck rights, including the obligation to annually
renew their ohjection during November. Local unions provide
the same information to every new employee who becomes part
of a bargaining unit.

Dmytro Halkyn is direcior of per capita depariment for Re-
spondent International. Halkyn explained that before 1992
Respondents’ procedures required Beck abjectors to file their
objections with the local unions as well as Respondent [nterna-
tional in order to get a reduction in the dues of the local union
and international, respectively. But after a series of complainis
issued by the General Counsel against local unions the proce-
dures were revised pursuant to a seitlement agreement lo pro-
vide for only a single notice in order 10 get reductions for both
the international and local portions of the dues. The revised
procedures provided for objections to be filed with Respondent
International (o assure a measure of uniformity in the manner in
which the objections were processed. But the annual renewal
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parl of the objector procedures existed before the scitlement
and continued to remain in effect afterwards; they were not part
of the litigation. Under Respondent International’s dues reduc-
tion procadures each January objeclors are sent cheeks for the
amount of reduction for an entire year. This allows Respondent
[nternational to collect the same amount of dues during that
vear from objectors and nonobjectors alike. The downside,
however, to this procedure is that employees may not remain
covered by the union-security provision for the entire year and
may therefore receive the partial dues remission when the em-
ployees did not pay dues. The focal unions are allowed to cre-
ate their own procedures concerning how they return non-
chargeable portions of dues to Beck abjectors. Some local un-
ions provide upfront reductions while others reduce the pay-
ments made by ohjectors,

Lugo works as a journeyman elecirician and has used the
Respondent Local’s hiring hall to obtain employment with
various employers who are signatories to collective-bargaining
ggreements with it.  On about June 8, 2007, Lugo exercised his
Beck rights, The Respondents eventually recognized Lugo's
Beck objections and refunded to him a portion of the dues he
had paid.?

B. Argumnents and Analvsis

In his briel the General Counsel states that the complaint
does not challenge Respondents use of the November window
period but argues that:

The Respondents’ requirement thal nonmember Beck objec-
tors renew their objections every vear constilutes an arbitrary
restriction on an employee’s rvight to refrain from union mem-
bership and from supporting nonrepresentational expendi-
fres,

The Board has yet to address this specific issue but there have
been a number of court cases that have addressed this matter;
thiey have come down on both sides of this issue. Those cases
are described by Judge Biblowitz in his decision in United Auto
IWorkers (Colt's Mfg. Co.), ID (NY)-06~08 {March 3, 2008),
und need not be repeated here. In that case Judge Biblowitz
concluded that the annual renewal obligation violated Section
B{b)}{(1)}{A). In f4M, Local Lodge 2777(L-3 Communications
Vertex derospace}, JI (ATL)-02-08, Judge Marcionese also
concluded the union there violated Section B{b)(1}{A) by re-
quiring annual Beck objections. Finally, in General Truck
Drivers, Local No. 932 (Albertson’s), 1D (8F) 30-06 (May 30,
2006), I concluded in a different factual setting that the snnual
renewal ebligation violated Section B{b}(1}(A).

The General Counsel points by analogy to restrictions found
unlawful by the Board in California Sew and Knife Works, 320
NLRB 224 (£993).7 such as requiremeants that Beck objectors
file their objections individually and by certified mail. In Po-
femark Corp., 329 NLRB 9 (1999), rev'd in part on other
grounds sub nom, Mahat v. NLRB 248 F.3d 1150 (6th Cir.

? There is no allegation that manner in which Respondents proc-
essed Lugo’s Beck objections was uslawiul.

" Enfd sub nom. Machinists v. NLRB, 133 F3d 1012 (7h Cir.
1998), cert. denied sub nom. Strang v. NLRB, 325 1.5, 813 (1998).

2000), the Board specifically affirmed its conclusion in Cali-
Jornia Senv that a union vielates its duty of fair representation
when it imposes o window period limitation on an employee
wha recently resigned his membership in a union and who had
alsa filed Beck objections,

I next emphasize the narrowness of the complaint allega-
tions. The complaint does not allege that Respondents directly
restrained or coerced employees in the exercise of their Section
7 right to become and remain Beck objectors. Rather, the com-
plaint alleges only that Respondents breached their duty of [air
representation by requiring annual renewal of Heck objections.
As Respondents point out in their brief, the legal analysis in
ascertaining n breach of a duty of fair representation is different
from the analysis of a violation of a Section 7 right. The test
for the former affords a union a wide range of reasonableness.
Marguez v. Screen Actors Guild, 525 1.8, 33, 45 (1998); Vaca
v. Sipes, 386 UL5. 171, 177 (1967). By framing the complaint
as he does the General Counsel is implicitly conceding the
Section 7 right to become and remain a Beck objector is qualita-
tively different from the Section 7 right to resign from member-
ship in @ union. The latier is an unfettered right, Pattern Mak-
ers v. NLRB, 473 U8, 95 (1983), Machinist Local 1414 (Neu-
Jeld Porsche-Audi), 270 NLRB 1330 {1984); the [ormer may be
encumbered so fong as the encumbrances are not arhitrary or
invidious. The Board has not yet dilTerentinted between in this
area between ihe Section 7 right to become and remain & Beck
objector and notice requirements concerning this right that
emanate from the duty of fuir representation. So I test the an-
nual renewal requirement under the duty of fair representation.
I therefore do not apply what might otherwise have been per-
suasive arguments muade in the Charging Parly’s briel concern-
ing why the right to become and remain a Beck objector should
be treated the same as the right to resign from union member-
ship.

Having identified the legal analysis [ will apply in this case, [
note that the Respondents argue that it is the local unions, and
not Respondent International, that has the duty of fair represen-
tation. In this regard the complaint supporls this contention as
it only alleges that Respondent Local represents employees. It
docs not allege, nor is there evidence, that Respondent Interna-
tional represents any employees, jointly with the local unions or
otherwise. Neither the General Counscl nor the Charging Party
explains in this case how a duty of fair representation applies to
Respondent International. It {ollows that the complaint must be
dismissed as it pertains to Respandent International.

I now {urn to address whether the yearly renewal require-
ment breaches Respondent Local’s duty of fair representation.
Respondents argue that the annual renewal requirement should
be viewed in context of their overall framework for handling
Beck objections and that those overall procedures casily fall
within a careful exercise of their duty of [air representation,
One muy concede that Respondents® Beck procedures are pen-
erally an acceptable exercise of a duty of fair representation.
But this does not shield component parts of those procedures
from exsmination. Stated differently, Respondents may not
imbed an arbitrary procedure in an otherwise reasonable pro-
gram and expect the arbitrary procedure to escape scrutiny.
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NexL. Respondents argue:

[Tihe procedures that the IBEW and its local unions have put
i place 10 administer fee objections including the annual re-
newatl requirement are neither unfair, arbitrary nor invidious.
[nstead, the procedures were adopted by the International and
made applicable to all of its local unions as o way of best us-
suring that in this large union with autonomous local unicns
ol every size amd level of staff, the rights of objecting non-
members are honored. Thus, the International developed a
plan which was designed to assist local unions in fulfilling
their obligations to represent nor-members that it believed
would best assurce that objectors receive the information and
the reductions to which they are entitled in a systematic and
cdependuble way.

To support this argument Halkyn testified that Respondents
maintain the annual requirement because:

We need 1o know that the individuul still wants to receive the
per capita reduction. We need to know that the individual is
still employed and paying dues and fees. And we want to ver-
ily the individual's address. But most importantly, the up
{rons annual reduction is, or should I say the renewal require-
ment is closely tied to the fact that we pay them up front. The
two are interrelated and they work as one plan.

But it is Respondent Local that owes the duty of fair representa-

tion in this case; it can not pass off that duty tv Respondent

International. As the Charging Party points out in his brief, the:
| Aldministrative rationales oflered by Respondent dealt with
the Union's need 1o verify the ohjector’s job and contact in-
formation. 1t can be conceded that some administrative pur-
posc may exist for requesting wid oblaining such information.
What cannot be cxplained, however, is how the mandatory
annual renewsl of objection policy fisthers or is related to the
administrative need fo maintain accurate employmemnt and
contact information for the represented employees.

Certainly Respondent Local is in # position to easily ascertain
whether a unit employee continues to be employed and {o
maintain. so far as possible, current address information with-
out maintaining the annual renewal requirement. Indecd, Re-
spondent International lias address and employment status in-
formation that it uses to satisfy its Beck and General Motors
notice requirements yet it does not explain why this same in-
formation is not adequale concerning its dues remissions. Hal-
kyn’s testimony says little concerning why Respondent Local,
who afier all collects both the local and international portion of
the dues, needs the annual renewal provision [or any purpose
other than challenging the continuing nature of the Beck objec-
tion., By this requirement Respondent Local limits Beck objec-
tor status 1o a period of one year per objection cven absent any
indication thai the objector desired to place any time limitation
on the objection. A Beck objector is not @ member of a union,
and as such the Supreme Court has stated *[T]he union has no
more conirol over the former member than it has over the man
in the street.” NLRB v. Granite State Joint Board, Local 1029,
409 1J.8. 213, 217 {(1972). Because the annual renewal proce-
dure serves no lepitimate purpose it is arbitrary and breaches
Respondent Local’s duty of fair representation.
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CONCLUSIONS OF Law

By inferming Beck objectors that they must annually renew
their objections, Respondent Local violated Section 8(b){1}{A).

REMEDY

Having found that the Respondent Local Union has engaged
in certain unfair labor practices, 1 find that it must be ordered to
cease ond desist and to take certain affirmative action designed
to effectuate the policies of the Act. The Charging Party argues
that to remedy the violation Respendents should be required to
reimburse all dues collected from Beck objectors who did nat
annually renew their objections. However there is na evidence
that Respondent Loeal has actually collecled full dues from
Beci: objectors who failed to annuaily renew their objections.
Mareaver, in his brief the General Counsel does not request any
malce wiole remedy; instead he requests only 2 cease and desist
order and natice posting. Certainly il there was evidence that
Respondent Local actually collected full dues from the non-
members who did not annually renew their objections the Gen-
eral Counsel would have sought a make whole remedy. Under
these circumstances 1 conclude there is no factual basis in this
case to support a make whole remedy.

On these findings of fact and conclusions of an and an lhc
entire record, T issue the following recommended,”

ORDER

The Respondent Local, the Enternational Brotherhood ol
Electrical Workers, Local Union No. 34, AFL-CIO, CLC, its
officers, agents, and representitives, shall

1. Cease and desist from

(a} Informing Beck ohjectors that they must annualiy renew
their objections.

(b) It any like or related manner restraining or coercing en-
ployees in the exercise of the rights puaranteed them by Scction
7 of the Act.

2. Take the following sffirmative action necessary to effec-
tuaie the policies of the Acl.

(a) Within 4 days after service by the Region, post at ils un-
ion offices and hiring halls in Illinois, copies of the atiached
Notice marked “Appendix.”™ Copies of the Notice, on forms
provided by the Regional Director for Region 13, afier being
signed by the Respondent’s suthorized representative, shall be
posted by the Respondent and maintained for 80 consecutive
days in conspicuous places including all pluces where Notices
to employees and members are customarily posted. Reasonable
steps shall be taken by the Respondent to ensure that the No-
tices are not altered, defaced, or covered by any other material.
In the event that, during the pendency of Lhese proceedings, the

* If no exceptions are filed as provided by Sec. 102.46 of the Board's
Rules and Regulations, the findings, conclusions, and recommended
Order shall, a5 provided in Sec. 102,48 of the Rules, be adopted by the
Board and afl objections to them shall be deemed waived Jor all pur-
poses.

7 If this Order is enforced by a judgment of a Urited States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board™ shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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Respondent has gone out of business or closed the facility in-
volved in these proceedings, the Respondent shall duplicate and
mail, at its own expense, a copy of the Notice (o all current
emiployees and former employees employed by the Respondent
at any time since December 11, 2007.

(b) Within 21 davs afier service by the Region, file with the
Regional Director a sworn certification ol a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has tuken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges viclations of the Act nat specifically found.

Dated, Washington, D.C. December 19, 2008

APPENDIX
NOTICE TO EMPLOYEES AND MEMBERS
PosTED BY ORDER OF THE
MATIONAL LABOR RELATIONS BOARD
An Agency ol the United States Government
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The National Labor Relations Board has found that we vio-
lnted Federal labor law and has ordered us to post and obey this
notice,

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose represenlatives to bargain with us on your
behalf

Act together with other emplayees for your benefit
and protection

Choose not {o engape in any of these protected aclivi-
ties

WE WILL NOT inform employees covered by a union-security
provision who ohbject to paying full membership dues that they
must {ile those objections annually.

WE WILL NOT in any like or related manner restrain or coerce
employees in the exercise of the rights guaranieed them by
Section 7 af the Act.

INTERNATIONAL BROTHERMOOD OF ELECTRICAL
WORKERS, LocaL UNion No. 34, AFL-CIO, CLC
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NOT TO BE PUBLISHED
IN BOUND VOLUMES
PHG
Chicage, IL

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS,
LOCAL UNION NO. 34, AFL-CIO

and Case 13-CB-1BS561

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, AFL-CIO

and Case 13-CB-18%62
JOHN LUGO

ORDER DENYING
MOTION FCR RECONSIDERATION

On August 10, 2011, the National Laber Relations Board
issued a Decision and Order in this proceeding.” The Board
found that the Unions violated their duty of fair
representation by reguiring nonmembers whom they represent
and who seek objector status under Communications Workers
of America v. Beck’ to assert their objections on an annual
basis. The Board ordered the Unions to rescind their
annual renewal requirement and to recognize the Charging

Party as a continuing objector until he revokes his

! 357 NLRB No. 45.
487 U.S. 735 (1988).
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objection or the Unicns implement a lawful annual renewal
requirement, whichever occurs first.

On August 24, 2011, the Charging Party filed z Motion
for Reconsideration. On September 15, 2011, the Unions
filed an oppositicon.

The National Labor Relations Board has delegated its
authority in this proceeding to a thres-member panel.’

The Charging Party requests reconsideration of the
Board’s remedy, arguilng that it should encompass all
current and past Beck objectors represented by the Unions
nationwide. He argues that the Unions should be ordered to
recognlize all such objectors as continuing objectors and to
provide them with make-whole relief, including
reimbursement of all dues and fees collected from them for
nonrepresentational activities. Alternatively, the
Charging Party asserts that such relief should encompass
all individuals represented by the Unions whc have filed

Beck objections since August 27, 2010, the date on which

3 The Charging Party has filed & motion to disqualify

Members Block, Griffin and Flynn from ruling on this case,
arguing that their recess appointments to the Board by the
President exceeded his autherity under Section 3(z) of the
National Labor Relations Act and Article II, Section 2 of
the United States Constitution. For the reasons sel Fforth
in Center for Social Change, Inc., 358 NLRB No. 24 {(March
29, 2012), we reject the Charging Party’s argument.
Accordingly, the motion is denied.

RN
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the Board issued its lead decision addressing the validity
of a Beck annual renewal requirement. See Machinists Local
Lodge 2777 {(L-3 Communications), supra.

Under Section 102.4B(d) of the Board’s Rules and
Regulations, a motion for reconsideration must be justified
by “extraordinary circumstances.” For the reasons set
forth below, the Charging Party has failed to make this
showing.

The Board in L-3 Communicaticns, supra, specifically
declined to “announc|[e] a per se rule” that annual renewzal
requirements are unlawful. Rather, the Board stated that
it would proceed on a case-by-case basis “to inquire into a
unien's Beck procedures when they are challenged to
determine whether the union has demeonstrated a legitimate
justification for an annual renewal requirement or
otherwise minimized the burden it imposes on potential
objectors.” Id., slip op. at 1. The Board found in L-3
Communications that the unions had failed to present a
legitimate justification for their annual renewal
requirement sufficient to justify even the modest burden
the requirement posed on an individual seeking to make an

4

objection. Id. The Board granted prospective remedial

1 1In contrast, in Auto Workers Local 376 (Colt’s Mfg. Co.),
356 NLRB MNo. 164 {2011), the Board applied the standard

[
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relief only, however, because the unions could reasonably
have believed that their requirement was lawful in light of
court approval of the requirement, the lack of any contrary
indication by the Board, and the General Counsel’s previous
advice approving the requirement. Id., slip op. at B. The
Board thus ordered the unions to rescind their annual
renewal reqguirement, but did not order make-whole relief,
and directed the unions to recognize the charging party
only — not all Beck objectors represented by the unions
naticnwide — as a continuing objector.

The Charging Party’s request for make-whole relief
here is inconsistent with the decision in L-3
Communications, in which the Board specifically declined to
give retroactive application to its ruling. Likewise, the
Charging Party’s raquest that remedial relief be extended
to all nconmembers represented by the Unions exceeds the
limited prospective relief granted in L-3 Communications.

In addition, contrary te tThe Charging Party’s
contention, the issuance of the Board’'s decision in L-3
Communications did not immediately render the Unions’

annual renewal regquirement unlawful and trigger a remedial

announced in L-3 Communications to find that the unions’
annual Beck renewal reguirement was not unlawful, because
the unions there had taken steps to minimize the burden the
requirement imposed on obkxjectors.
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obligaticon by the Unicns. Rather, the Board explained that
it would proceed on a case-by-case basls toc evaluate the
validity of a union’s annual renewal reguirement based on
the specific factors presented.’

The Board having considered the matter,

IT IS ORDERED that the Motion for Reconsideration is
denied.®

bated, Washington, D.C., April 18, 2012

Mark Gaston Pearce, Chairman

Brian E. Haves, Member

Richard ¥. Griffin, Jr., Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

® Moreover, in arguing that their annual renewal requirement

was not arbitrary, the Unions here relied on at least one
aspect of their procedure not present in L-3
Communications. In the instant case, =ach objector
receivad an advanced dues reduction check on an annual
basis, and the Unions argued that their annual renewal
requirement was needed to minimize the risk of
unnecessarily paying advance rebates to individuals who are
no lenger employed in a bargaining unit represented by the
Union. 357 NLREB No. 45, slip op. at 1, 3 & fn. 7. Thus,
the issuance of the Board’s decisicn in L-3 Communications
would not necessarily have put the Unions in the present
case on notice that their annual renewal requirement was
uniawful.

® We reach the same conclusion and issue a similar order
today with respect to the motion for reconsideration in
Cequent Towing Products, 357 NLRE No. 48 (2011).

SA A-42



